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Summary of Facts and Submissions

IT.

ITI.

Iv.

VI.

The appeal lies from the decision of the Receiving
Section on 12 November 2024 not to process European
patent application No. XX XXX XXX.X as a divisional
application of European patent application

No. YY YYY YYVY.Y.

On 29 November 2023 European patent application

EP XX XXX XXX.X was filed as a divisional application
from earlier European patent application

EP YY YYY YYY.Y.

On the same date, the European Patent Bulletin
announced the grant of the patent for the earlier

European patent application EP YY YYY YYY.Y.

With respect to the earlier application, the decision
to grant the patent pursuant to Article 97 (1) EPC was
notified to the applicant on 3 November 2023,

indicating that the decision would take effect on the
date on which the European Patent Bulletin mentioned

the grant.

On 10 January 2024, a communication noting a loss of
rights pursuant to Rule 112(1l) EPC was issued by the
EPO informing the applicant that, since the mention of
the grant in respect of the earlier patent application
had already been made, European patent application

EP XX XXX XXX.X was not processed as a European

divisional application.

With a letter of 8 March 2024, the applicant requested
a decision according to Rule 112 (2) EPC.
On 11 March 2024, the applicant provided the reasons



VII.

VIIT.

IX.
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for the requested decision. They essentially submitted
that they had not been able to file the divisional
application in due time, due to technical errors at the
EPO's end.

According to the appellant's submissions, the EPO's
finding was inaccurate. The European patent attorney in
charge had prepared all the documents for filing the
present application as a divisional application on

28 November 2023, after EPO working hours. When signing
the submission using the smart card for Online Filing
he received an error message stating that the
validation of his certificate had failed. The same
message was received when trying to sign-in using the
smart card for Online Filing 2.0 and to sign-in with

the EPO Contingency Upload Service.

When attempting to use two-factor authentication (2FA)
for the same electronic filing methods, another error

message was received.

Other attorneys of the representative's office
attempted to file the divisional application, but
encountered the same problems both on 28 and on

29 November 2023 and both when using smart-card and
two-factor authentication. Finally, a colleague of the
appointed representative, after numerous attempts,
succeeded in signing in and submitting the application

using Online Filing on 29 November 2023.

The representative's IT manager contacted the EPO
support service on 29 November 2023 to inquire about
the problems by e-mail. A further e-mail was sent to
the EPO support service on the same day putting forward
the opinion that there was an error with the EPO and

not with the applicant. Since no swift reply was
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received, the representative's IT manager sent a
further e-mail to the EPO on 1 December 2023.

With a communication under Article 113 EPC of

29 May 2024, the Receiving Section informed the
appellant that the request was not allowable since at
the time of filing the present application as a
European divisional application, the earlier

application was no longer pending.

The decision of the Receiving Section essentially
confirmed the findings of the communication under

Article 113 EPC.

A notice of appeal was filed on 13 January 2025 and the
statement of grounds of appeal was provided on

12 March 2025. In addition to the submissions made
before the Receiving Section, the appellant provided
further arguments and the following evidence: the error
message received when trying to sign in with Online
Filing and with Online Filing 2.0 (Annex A: Certificate
validation failed. Please try again by first closing
your browser and then selecting a different
certificate); the error message received when
attempting two-factor authentication (Annex B); the
answer by the EPO to the representative's IT manager,
which was finally received on 4 December 2023,
suggesting the use of Online Filing 2.0, due to a bug
in the original version of Online Filing (e-mail

exchange submitted as Annex C).

The appellant's requests, as understood by the Board

from the written submissions, are:
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- that the appealed decision be set aside and the
application be accorded the filing date of
28 November 2023;
- that the appeal fee be reimbursed due to a
substantial procedural violation;
- as a precautionary measure, that the following
questions of law be referred to the Enlarged Board of
Appeal:
"1. Can an application for a European patent which
has not been filed in accordance with the condition
that the patent application must be pending at the
date of filing be treated as a divisional application
if the only reason the application has not been filed
on or before the last date for fulfilling that
condition is that filing, although attempted, was
impossible?
2. In a situation as described in (1) above, 1is the
applicant entitled to the benefit of the principle of

protection of legitimate expectations?"

Reasons for the Decision

Decision in written proceedings

1. The present decision is taken in written proceedings as
a direct decision in accordance with
Article 12(8) RPBA, Articles 113 and 116 EPC. No oral
proceedings were appointed, because the appellant
requested them only in the event that the appeal was
not allowed and the Board does not consider them to be

expedient (Article 116(1), first sentence, EPC).

2. The appeal is admissible and is also allowable taking

into account the appellant’s submissions.
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Questions at stake

3. This appeal raises the question of whether, in the
event of technical difficulties preventing the filing
of an application online with the EPO, an applicant is
entitled to rely on the information published by the
EPO that no adverse consequence will be incurred, if
they did not use all theoretically possible online

filing options.

4. In the case at stake, a European divisional application
could not be filed before the mention of the grant for
the earlier patent application was published in the
European Patent Bulletin due to a technical problem,
with the consequence that at the time when the European
patent application was actually filed, the earlier

application was no longer pending.

5. According to Article 76(1l) and Rule 36(1) EPC, a
divisional application may be filed in relation to any
pending earlier European patent application. The
requirement that the earlier application be pending
does not constitute a time 1imit, but rather a
condition for the filing of a divisional application.
As a consequence, the legal remedy of re-establishment
of rights (Article 122 (1) EPC) is ruled out. Since it
is a substantive legal requirement, which must be met
at the time of filing (see e.g. J 18/04, Reasons 7 and
G 1/09, Reasons 3.2.4), the legal remedy of further
processing pursuant to Article 121 EPC is also excluded
if the substantive requirement that the earlier
application be pending is missing (see J 10/12, Reasons
13). For the same reason, Rule 134(1) EPC, second
sentence, concerning the extension of time limits if
documents filed by one of the means of electronic

communication permitted by the President of the
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European Patent Office under Rule 2, paragraph 1,
cannot be received, i1s also not applicable to the
filing of divisional applications (see e.g. J 19/10,

Reasons 9).

An application is in principle pending up to but not on
the date that the European Patent Bulletin mentions the
grant of the patent, or until the date the application
is refused, withdrawn or deemed withdrawn (see Notice
of the EPO dated 9 January 2002 concerning amendment of
Rule 25(1), 29(2) and 51 EPC (1973), in OJ EPO 2002,
112 as well as G 1/09, Reasons 4.3.2, obiter dictum;

J 24/10, Reasons 3; J 8/19 Reasons 5.2.2, J 1/24,

Reasons 9)

The Receiving Section (RS) decided not to process the
application as a European divisional application,
because it was filed after publication of the grant of
the patent for the earlier application in the European
Patent Bulletin.

In particular, the RS found that

(1) The appellant had obviously encountered technical
issues at the EPO's end when trying to file the
divisional application via Online Filing and Online
Filing 2.0. The investigations carried out by the RS
showed that the appellant was confronted with a so-
called "login-t issue" resulting in directing the user
to the wrong URL.

However, as regards another online filing option, i.e.
the EPO Contingency Upload Service (CUS), the EPO found
no records of any outages. The RS had not been made
aware of any circumstances that had prevented the
appellant from filing the divisional application on or
before 28 November 2023 via the EPO CUS.



-7 - J 0002/25

(ii) With regard to the legal framework, the RS found
that the appellant could not rely on an extension of
the period under Rule 134 (1), second sentence, EPC,
because this provision was not applicable to the period
for filing a divisional application. As stated in the
"Notice from the EPO dated 22 October 2020 concerning
the procedures and safequards which apply under the EPC
and the PCT in the event of outages of means of
electronic filing and other online services" (0J EPO
2020, Al120, in the following "the Notice"), filing a
divisional application pursuant to Article 76 and

Rule 36(1) EPC is a procedural act which must be
performed under specific conditions, i.e. as long as
the earlier application is pending, rather than within
a given period of time in the meaning of Article

120 EPC (point 15 of the Notice).

The appellant does not dispute that, at the point in
time when the European patent application was filed (on
29 November 2023), the earlier application was no
longer pending. Neither does the appellant dispute
that, as a legal consequence, the application cannot be
treated as a divisional application.

The appellant, however, argues that

(i) it was technically impossible to file the
application because none of the means of electronic
filing were available on 28 November 2023. No evidence
had been provided by the RS that the EPO CUS was
actually available, contrary to the appellant's

evidence (Annex A);

(ii) in considering only the non-applicability of
Rule 134 (1), second sentence, EPC to the filing of
divisional applications, the RS did not take into

account that a factual impossibility to file an
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application, under the circumstances at stake, violated
the principle of protection of legitimate expectations,
on which the appellant was entitled to rely (see point

14 below).

For the reasons given below, the Board concludes that

(1) the RS's decision is insufficiently reasoned

(Rule 111(2), first sentence, EPC). It does not provide
sufficient reasons allowing to infer that the appellant
was not prevented from filing the divisional
application on 28 November 2023 via the EPO CUS. It is
even doubtful whether the RS sufficiently established
that the CUS was available to the appellant at the

relevant date;

(1ii) In addition, in application of the principle of
protection of legitimate expectations, the appellant
was entitled to rely on the information that it would
not suffer any adverse consequences, once established
that there were technical problems with the attempted
means of electronic filing and these problems were
attributable to the EPO. This is because the EPO did
not make it clear in official notices on the procedures
and safeguards applicable in the event of outages of
means of electronic filing that, in case of technical
problems, applicants must exhaust all possible filing

options to benefit from the safeguards provided.

Technical impossibility to file an application online

10.

According to the legal framework applicable at the
relevant time, the following means of filing of
documents were available: by delivery by hand, by
postal services or by means of electronic communication

(Rule 2(1) EPC). Means of electronic communications at
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the time were: EPO Online Filing (OLF), Online Filing
2.0, the EPO's web-form filing service (WFF), the EPO
Contingency Upload Service (CUS) and fax (see Decision
of the President of the European Patent Office dated

3 May 2023 concerning the electronic filing of
documents, in O0J EPO 2023, A48).

While in the statement of grounds of appeal, the
appellant stated that filing the divisional application
at the relevant date was impossible by any means,
explicit reference is actually made to technical issues
encountered with three of the above means, namely
Online Filing, OLF 2.0 and CUS. It is not mentioned
whether the appellant attempted to file also via WFF or
fax, which were means of electronic filing still

available at the relevant time.

However, the RS does not appear to have based its
reasoning on the existence of WFF or fax filing.
Rather, its findings are limited to the theoretical
availability of the CUS and the impossibility of
extending the periods under Rule 134 (1), second
sentence, EPC to the filing of divisional applications.
In the Board's view, the mere statement that the RS has
not been made aware of any circumstances that had
prevented the applicant from filing the divisional
application via the EPO CUS on that date is not
sufficient to rebut the appellant's facts, evidence and
arguments on the lack of technical availability of
Online Filing, OLF 2.0 and CUS. The RS did not indicate
that the appellant did something wrong or overlooked
other requirements that should have been accomplished
when attempting filing the application online. Nor did
it gquestion whether the CUS had been performed
correctly by the appellant.
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The need to use alternative filing options is mentioned
in the decision under appeal, albeit without these
options being specified. It is mentioned only when the
non-applicability of Rule 134 (1), second sentence, EPC
is being analysed, and only by reference to the
information provided in the frequently asked questions
(FAQs) that are available on the EPO website. The Board
does not consider information contained in FAQs as
sufficient legal basis for concluding on a loss of

rights for an applicant.

It must therefore be concluded that in this regard the

RS's decision is insufficiently reasoned.

Ultimately, the question of whether the appellant
properly attempted alternative means of electronic
filing at the time is not decisive since the Notice

(OJ EPO 2020, Al1l20, see also point 7 (ii) above), like
other official information provided by the EPO in this
respect, did not explicitly state that, in the event of
unplanned outages, users unable to file a document
online must use all possible alternative filing means
(Online Filing, OLF 2.0, CUS, WFF and fax), to avoid
losing their rights.

To the contrary, the Notice gives the impression that
the safeguards in place in the event of unavailability
of the EPO's means of electronic filing (point 3 of the
Notice) apply already if a means of electronic filing,

i.e. just one, is unavailable (see point 21 below).

The EPO Notices and the protection of legitimate expectations
(Article 125 EPC)

14.

The appellant invokes the application of the principle

of protection of legitimate expectations, which should
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apply under Article 125 EPC as a general principle well
established in European Union law and generally
recognised in the EPC contracting States and Boards of
Appeal case law. They submit that the EPO makes online
filing services available and encourages their use. At
the same time, information is published, in primis in
the Notice in OJ EPO 2020, Al20, stating that measures
are in place to ensure that any outages are handled,
whether planned or unplanned. In these publications,
the CUS is referred to as a contingency service
expected to be used in cases of emergency and as an
alternative method of submitting documents to the EPO
in the unlikely event that the other EPO online filing

tools are not available.

Furthermore, the appellant submits that the Notice, in
points 30 and 31, sets out the unequivocal information
that in case of an unplanned outage in just one means
of filing, if the unavailability of the service is
attributable to the EPO, users would not suffer any

adverse consequences.

It is the appellant's opinion that the above
information constitutes a source of legitimate

expectations, upon which parties are entitled to rely.

According to the appellant, the impossibility to file
an application in accordance with the online filing
system, is in contradiction with the EPO setup and
promulgation of the online filing as available (venire
contra factum proprium), which constitutes a further
violation of the principle of the protection of

legitimate expectations, so it is argued.

The Board concurs with the appellant's wview that under

the present circumstances, an applicant would expect
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the online filing system to objectively function
properly, or at the very least, that appropriate

safeguards can be relied upon.

The principle of protection of legitimate expectations
is well established in the jurisprudence of the Boards
of Appeal (G 5/88, Reasons 3.2; G 2/97, Reasons 1, see
also R 4/09, Reasons 2.3.1, 2.3.2). If a public
authority such as the EPO issues a promise or statement
on how to act in a given area, the principle of
legitimate expectations requires that promise or
statement to be honoured unless there is good reason
not to do so (J 10/20, Catchword).

In procedures before the EPO, the application of the
principle of protection of legitimate expectations
implies that the user must not suffer a disadvantage as
a result of having relied on erroneous information or a
misleading communication received from the EPO (e.g.

G 5/88, Reasons 3.2; G 2/97, Reasons 4.1).

It would constitute a disproportionate and
unjustifiable burden to the users of the European
patent system if they could not rely on the
publications by the EPO and if they could lose rights

irreversibly when doing so.

At the same time, it cannot be disregarded that the
principle of protection of legitimate expectations does
not give carte blanche to the person relying on it, so
that parties in proceedings before the EPO must act in
good faith (G 2/97, Reasons 4.2; R 4/09, Reasons 2.3.2;
T 861/12, Reasons 4.5) and must take all necessary
procedural actions to avoid a loss of rights (J 3/24,
Reasons 3.2.3 citing J 4/23).
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The Notice concerning the procedures and safeguards
applicable in the event of outages of means of
electronic filing has been published on the EPO's
website and in the Official Journal of the EPO

(OJ EPO 2020, Al20). It is therefore clearly a source
of legitimate expectations (see Case Law of the Boards
of Appeal, 1llth edition, 2025, III.A.2.1).

In its points 30 and 31, the Notice provides (emphasis
added by the Board):

30. Unplanned outages occur when a means of electronic
filing is exceptionally and unexpectedly unavailable,
for example because of a malfunction or the complete

failure of the electricity system.

31. Users who are unable to file a document or who are
in doubt as to whether a document has been properly
transmitted should contact the EPO's Customer Services.
If it is confirmed that the unavailability of the
service is attributable to the EPO, they will not
suffer any adverse consequences. Whether or not the
means of electronic filing was unavailable 1is
determined by the EPO's technical services, taking

account of the specific circumstances of the case.

The Board shares the appellant's view that point 30 of
the Notice considers the malfunction of just one of the
available means of electronic filing to already
constitute an unplanned outage. Point 31 consistently

refers to the unavailability of one means of filing.

Not every expectation held by a person is automatically
a legitimate one within the meaning of this principle.
It must be an expectation on which a person could, on

an objective basis, legitimately rely (e.g. J 4/23,
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Reasons 2 and 4). The Board finds that in the present
case, on an objective basis, it was reasonable for the
appellant to have relied on the information provided in
the Notice and it is reasonable to assume that the

appellant was misled by it.

In particular, the appellant could have reasonably
expected not to suffer any adverse consequence, as
ensured in the second sentence of point 31, after
having unsuccessfully attempted three of the online
filing services and despite the attempt by different
professionals in the law firm, so that it was highly
likely that the malfunction was attributable to the
EPO.

Instead the RS, despite having acknowledged and
attributed to the EPO the malfunction in two means of
online filing attempted by the applicant, Online Filing
and OLF 2.0 (see the appealed decision, sheet 3,
penultimate paragraph), did not hold this sufficient to

relieve the appellant from a loss of rights.

This was because the RS found no records of any outages
for the EPO CUS at the relevant point in time, so that
the RS had not been made aware of any circumstances
that had prevented the applicant from filing the
divisional application on or before 28 November 2023
via the EPO CUS. No further explanations were given
about the actual investigations, nor about the reasons

for drawing these conclusions.

However, the Notice does not indicate that all
available means of filing must be used in order to have

access to the safeguards.
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As regards the EPO CUS, which was introduced in 2023
and could obviously not have been expressly mentioned
in the Notice of 2020, the Notice from the European
Patent Office dated 3 May 2023 concerning new
milestones for EPO online services (in OJ EPO 2023,
A50), describes it as an alternative method of
submitting documents to the EPO in the unlikely event
of unavailability of the EPO online filing services or

in urgent cases (see point 20 of this Notice).

This service allows users to upload PDF documents,
including new European patent applications, without
having to create or sign in to an EPO account. The CUS
may be used via an EPO account, or in the event that a
user is unable to sign-in, or cannot create an EPO
account; it may further be used by providing a valid
email address. An access link to the CUS is then sent
to the user's email address. The CUS provides for the
secure electronic transmission of documents, though
without any of the additional benefits and validations
offered by other EPO online filing services. Upon its
introduction, it was intended to replace WFF and fax

filing in the future.

In view of this information, the Board finds that a
user could have objectively relied on the fact that the
CUS, as the contingency service, was not subject to
malfunctions, particularly if the user was unable to

sign-in, as in the present case.

However, the appellant asserts that it was not able to
file the divisional application even with the CUS, for
the same error message was received as with Online

Filing and OLF 2.0.
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Conversely, the RS did not identify any specific errors
or omissions on the part of the appellant when
attempting to use the CUS. The RS's assertion that it
had no record of any outage of the CUS is not
sufficient to discharge its obligation to investigate,
particularly in light of the submissions and evidence
provided by the appellant. That there was no outage
announced was already a fact known for Online Filing
and OLF 2.0 as well. However, as explained, this fact

was later refuted.

For these reasons, the Board agrees with the appellant
that it is not clear from the appealed decision how the
RS could acknowledge that for Online Filing and OLF 2.0
there was a technical issue attributable to the EPO,
but merely rely on the fact that the EPO had found no

records of any outages for the CUS.

As a further consideration, in point 32 the Notice
advises users to consider requesting the available
legal remedy as a precautionary measure, if a user is

concerned about a possible loss of rights.

In point 33 the Notice also advises users to request
the EPO to declare under Rule 134 (1), second sentence,
EPC that the missed period is extended to the date on

which the document was filed.

In point 15 the Notice clarifies that Rule 134(1),
second sentence, EPC is applicable only to periods
within the meaning of Article 120 EPC. According to
established principles of procedural law, a period
involves a fixed number of days or months for
accomplishing a procedural act. The safeguards outlined
in this notice do not, however, apply to procedural

acts which must be performed under specific conditions
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(e.g. the filing of a divisional application under
Article 76 EPC). Equally, users cannot rely on

Rule 134 (1) EPC to obtain an earlier date of receipt
than the actual date on which a document is received,

including as the case may be an earlier filing date.

This implies that in case of an unplanned outage not
attributable to the EPO, a user cannot avail itself of
any of the legal remedies provided by the Notice if the
filing concerns a divisional application. As mentioned
above, the remedies of further processing, re-
established of rights and the extension of time limits
under Rule 134 (1), second sentence, EPC are ruled out

for divisional applications (see point 5 above).

However, the Notice does not provide any specific
instruction that an alternative filing option, if
existing, should have been used, despite the risk of
irreversible loss of rights due to the fact that none
of these legal remedies are available for the filing of

a divisional application.

Conversely, while the Notice clarifies that

Rule 134 (1) EPC does not apply for instance in the case
of previously announced planned outages for less than
four hours, it also clearly states that users are
expected to adapt their working hours accordingly (see
point 20 of the Notice).

The Board finds that, on an objective basis the
information provided in the Notice had created a
realistic and reasonable expectation for the appellant
that a malfunction in a means of online filing, which
was not attributable to the user, would suffice for not
suffering any adverse consequences. The appellant could

have further reasonably expected that there was no need
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to file the application by all alternative filing
options at the time in order to avoid adverse
consequences. Otherwise, this necessity should have
been explicitly mentioned in the Notice. In principle,
an attempt to use OLF 2.0 or CUS could not have been
expected after the technical problems encountered with

Online Filing.

The appellant correctly argued that the EPO strongly
encourages applicants to use online services and filing
tools whenever possible to benefit from the business
validations and the accelerated processing of
submissions that originate from these tools. However,
if it does so, the EPO must also have proper safeguards
in place including clear information to the users about
these, in order to avoid irreparable losses of rights.
It must also have adequate and transparent
investigation means to establish and prove which means
of electronic filing are actually unavailable. This is
particularly important if the application of the
safeguards in certain cases exclusively depends on the
fact that the malfunction can be attributed to the EPO,
such as for filing of direct applications or divisional
applications, for which none of the generally
applicable legal remedies is available. Otherwise, as
submitted by the appellant, the EPO's behaviour would
amount to contradictory acts (venire contra factum
proprium) also resulting in a violation of the

principle of legitimate expectations.

Particularly because online filing means have gradually
become the only available means of filing, as argued by
the appellant in the present case, an applicant cannot
be deprived of the possibility of filing an application
because this has been made impossible for technical

reasons, if there are no legal remedies available.
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It is also excluded that the appellant did not behave
in good faith, especially that it did not take all
necessary procedural actions to avoid a loss of rights
(see point 19 above). Indeed, no legal remedy is
available for failed online filing of divisional

applications.

It follows that since users must not suffer a
disadvantage as a result of having relied on erroneous
information or misleading communications received from
the EPO (G 2/97, Reasons 4.1), the appellant’s actions
are to be treated as if they had satisfied the legal
requirements, so that the (attempted) filing on

28 November 2023 must be processed as a European

divisional application.
for referral to the EBA (Article 112 EPC)
In view of the above conclusions, the appellant's

request to refer certain questions of law to the

Enlarged Board of Appeal has become moot.

Reimbursement of the appeal fee (Rule 103(1) EPC)

39.

40.

The appellant requests reimbursement of the appeal fee
pursuant to Rule 103 EPC by reason of a substantial
procedural violation. It submits that it was prevented
from filing the application on 28 November 2023, in
contravention of the principle of good faith and the

protection of legitimate expectations.

Pursuant to Rule 103 (1) (a) EPC, the appeal fee shall be
reimbursed in full where the Board of Appeal deems an
appeal to be allowable (point 41), if such

reimbursement is equitable (points 45 to 48) by reason



41.

42.

43.

44 .

- 20 - J 0002/25

of a substantial procedural violation (points 42 to
44) .

As follows from the above analysis, the appeal is
allowable at least in application of the principle of
protection of legitimate expectations amounting that
the RS did not comply with. This is a substantive, not

a procedural violation.

The decision under appeal however does also suffer from
a substantial procedural violation, because it was
insufficiently reasoned within the meaning of the
provisions of Rule 111 (2) EPC as set out in points 12
to 12.2 and 29.1 and 30. According to these provisions,
decisions which are open to appeal must be reasoned
(see e.g. R 6/11, Reasons 11.4), in the sense that a
decision should discuss the facts, evidence and
arguments which are essential to the decision in
detail.

It can remain an open question whether any violation of
this procedural provision is to be considered
substantial. This is because the insufficient reasoning
in this case also constitutes a violation of the
provisions of Article 113 (1) EPC that must be
interpreted more narrowly than those of Rule 111 (2) EPC
(cf. R 8/15, Reasons 2.2.3, for Rule 102(g) EPC). A
violation of Article 113(1) EPC, in the Board's view,
generally constitutes a substantial procedural

violation.

Article 113 (1) EPC is infringed, because the RS
dismissed, in the grounds for its decision, submissions
made by the appellant which, viewed objectively, were
decisive for the outcome of the case without first

examining their validity (see e.g. R 7/22, Catchword).
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More precisely, the Board finds that the RS's decision
did not provide sufficient reasons establishing that it
would have been feasible for the appellant's
representatives to file a divisional application via
the CUS on the last day of the time limit. This would
have been required to rebut the appellant's submission
that the CUS was attempted unsuccessfully and that an
additional error message was received. As this
conclusion was the main reason for not treating the
application as a divisional, the decision should have
given due consideration to the appellant's facts and
arguments. In particular, it should have described the
respective investigations conducted and their results,
and pointed out any possibly incorrect use of the CUS
by the appellant. With regard to a service that is
intended for contingency situations and thus expected
to work under any circumstances, the appellant was left
without an explanation as to why it was impossible to
file the application. The only reason given in this
regard by the RS that the EPO had no records of any
outages for the EPO CUS at the relevant time leaves

this question in the dark.

The appellant's asserted technical impossibility of
filing the application online was a fact that could not
be disregarded without further examination (see e.g.

R 16/14, Reasons 3.2, R 8/16, Reasons 19) and thus was
objectively decisive for the outcome of the RS's

decision (see e.g. R 7/22, Catchword).

The reason given that, irrespective of any technical
issues encountered when filing the application, the
appellant could not rely on an extension of the period
under Rule 134 EPC (see bottom of page 3 of the

decision), does not touch upon the issue.



45.

46.

47.

48.
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Reimbursement of the appeal fee appears equitable in

the case at stake.

As it is excluded (see point 36 above) that the
appellant inappropriately missed any procedural action
to avoid the loss of rights (see e.g. in J 4/09,
Reasons 4; T 674/12, Reasons 3.1.3; T 427/03, Reasons
3), the conduct of the appellant has not rendered

reimbursement of the appeal fee not equitable.

In addition, in order to render the reimbursement of
the appeal fee equitable, there must exist a causal
link between the substantial procedural violation that
the RS committed in arriving at the appealed decision
that necessitated the filing of an appeal. The Board
answers this question in the affirmative. As stated
above, the RS dismissed, in the grounds for its
decision, submissions made by the appellant which,
viewed objectively, were decisive for the outcome of

the case without first examining their wvalidity.

The requirement to take such submissions into account
not only makes it possible for a board to review a
decision. It also allows a party to be able to examine
whether, in its view, the decision is justified and the
deciding unit has afforded it the right to be heard.
Based on these reasons a party should be in a position
to decide on whether or not to file an appeal. The
reasons for a judgment are necessary to enable the
party concerned to decide on whether or not to bring an
appeal and, if so, an appeal that is appropriate and
effective (cf. R 8/15, Reasons 2.2.2).

In this case, the appellant - like the Board - was not
able to ascertain why the RS had found the appellant's

submitted facts and arguments mentioned above
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unconvincing. As a consequence, the appellant had to
file an appeal in order to have these submissions
examined. There is therefore a causal link between the
decision’s insufficient reasoning and the need to file

an appeal, justifying reimbursement of the appeal fee.
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Order

For these reasons it is decided that:

1. The decision under appeal is set aside.

2. The communication noting of loss of rights pursuant to
Rule 112(1) EPC of 10 January 2024 is set aside and the
application EP XX XXX XXX.X filed on 29 November 2023 is

processed as a divisional application.

3. The appeal fee is reimbursed.
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