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Decision under appeal: Decision of the Receiving Section of the 
European Patent Office dated 24 March 1982 
rejecting a request for amendment of the 
Request for Grant filed on European patent 
application No. 81304096-.1 by the insertion 
in Part VII thereof of a reference to 
Japanese patent application No. 134814/80, 
by way of correction. 
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SUMMARY OF FACTS AND SUBMISSIONS 

By letter dated 29 August 1981, the appellant' patent department 

in Japan instructed their European professional representatives 

to file European patent application No. 81304096.1, claiming 

priority from Japanese national patent application No. 134814/80, 

filed on 27 September 1980. 

On about 1 September 1981, the representative responsible for 

the European patent application instructed his typist to prepare 

the necessary documents. On checking the Request for Grant form 

which she had completed, he found a minpr typing error on the 

first page. He instructed her to correct this but, insteaa of 

doing so, she decided to re-type the entireform,as she thought 

the result would be neater. She did not say that she had re-typed 

the form and the representative did not re-check the entire 

document before signing it and despatching it to the EPO. The 

fact that Part VII of the Request for Grant form had been 

accidentally left blank in the process of re-typing thus went 

unnoticed. 

On 8 September 1981, the European patent application was, there-

fore, filed without any priority being claimed, although the 

appellants' representatives believed that priority had been 

claimed, advised the appellants by letter dated 14 September 

1981 that it had  been and, on 24 December 1981 sent the priority 

documents relating to the Japanese national patent application 

to the EPO. 

By letter dated 7 January 1982, the Receiving Section of the 

EPO acknowledged receipt of the priority documents but pointed 

out that no priority existed as none had been claimed. 

By letter dated 11 January 1982, the appellants' representatives 

requested correction of the Request for Grant form under 

Rule 88 EPC. In support of their request, they stated that 
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it had always been intended to claim priority and that 

the failure to do so was the result of an oversight in 
their office. They submitted copies of the letters dated 

29 August and 14 September and relied also on the filing of 

the priority documents as proof of intention to claim priority. 

On 24 March 1982, the Receiving Section of the EPO issued the 

decision under appeal,refusing the request for correction on 

the ground that at the time of filing the application there 

was no reference to a claim of priority. 

By letter dated 13 April 1982 the appellants' representatives 

gave notice of appeal. The appeal fee was duly paid on 

19 April 1982. 

On 27 April 1982, the appellants' representatives sent the 

certified translation of the priority documents to the EPO. 

On the same day, they also sent a Statement of Grounds of the 

appeal and a Declaration under the English Statutory Declarations 

Act 1835 made by the professional representative concerned, in 

support of their case. 

On 26 August 1982, in response to an invitation from the Legal 

Board of Appeal, they submitted a second Statutory Declaration, 

made by the typist concerned, and some original documents re-

lating to the application (but not including the Request for 

Grant form containing the typing error on the first page, 

which has apparently been destroyed). 

In their Statement of Grounds, the appellants contend that 

Rule 88 EPC permits correction of an error in the Request for 

Grant form even if it is not obvious and they rely on the 

decision of the Legal Board of Appeal in Case J 08/80. They 

ask for the decision of the Receiving Section to be set aside 

and for the amendment of the Request for Grant form to be 

allowed. 
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REASONS FOR THE DECISION 

The appeal complies with Articles 106 to 108 and Rule 64 EPC, 

and is, therefore, admissible. 

It is clear from the Declarations and documents submitted that 

the omission of the claim to priority from Part VII of the 

Request for Grant form was a mistake and that it was always 

intended that priority should be claimed from the filing of 

the Japanese national patent application. It is also clear 

that the professional representatives acted promptly when the 

error came to light. 

In two decisions dated respectively 21 July 1982 (J 04/82, Official 

Journal EPO, 1982, 385) and 19 January 1983 (J 14/82 not yet 

published) the Legal Board of Appeal has already considered and 

allowed requests for correction of declarations of priority, hol-

ding that such a mistake may be corrected under Rule 88 EPC, first 

sentence, provided that correction has been requested sufficiently 

early for a warning to be included in the publication of the 
application. 

Both of these decisions concerned multiple priorities and in each 

case the earliest priority had actually been claimed in the un-

corrected Request for Grant. It followed that the timetable for 

publication of the application in accordance with Article 93(1) 

EPC, as soon as possible after the expiry of a period of eighteen 

months from the date of priority, was unaffected by the acceptance 

or refusal of the request for correction. 

In the present case, as no priority was claimed in the Request 

for Grant form as originally filed, the appellants' request for 

correction might have had the effect of delaying publication of 

the application until long after the expiry of the period of 

eighteen months prescribed in Article 93(1) EPC, which might 

have been against the oublic interest. 
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6. However, the appellants' request for correction of the mistake 

was in fact received by the EPO in sufficient time for the 

publication of the European patent application to have taken 

place on the appropriate date, 	including the necessary 

warning to the public that the request for correction had been 

made. 	 V  

The only reason that such publication did not take place is that the 

Receiving Section wrongly considered that the request for 

correction could never be allowed. In these circumstances, it 

is just to allow the correction with delayed publication as it is 

no fault of the appellants that the Receiving Section did not 

make the correct decision and thus ensure that the European 

patent application would be published as soon as possible after 

the expiry of a period of eighteen months from the date of 

priority, in conformity with Article 93(1) EPC. 	
V 

For these reasons, 

it is decided that: 

The Decision of the Receiving Section of the European Patent 

Office dated 24 March 1982 is set aside. 

It is ordered that the Request for Grant form filed on 

European Patent Application No. 81304096.1 is to be corrected 

by adding a reference to Japanese patent application No. 

134814/80, filed on 27 September 1980, in Part VII on page 2 

thereof. 

The Registrar: 	 The Chairman: 
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