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Sui'nry of Facts and Submissions 

In a decision of the Receiving Section dated 

18 December 1985, an application for re-establishment of 

rights in respect of European patent application 

No. 83 900 239.1 was refused. By a telex dated 19 February 
1986 the Appellant by his representative filed an appeal 
against this decision. The telex was confirmed by a letter 

dated 19 February 1986, and the appeal fee was paid in due 

time. 

No statement of grounds of appeal was filed. 

By a letter dated 10 April 1986 the representative of the 
Appellant stated that "The appeal against the decision 

rejecting the request for restitutio in integrum is hereby 

withdrawn". In the same letter it was further requested 

that the appeal fee be refunded, because "no brief 

supporting the appeal has been filed and consequently the 

appeal will be considered as without existence". 

By a letter dated 20 May 1986 the Registrar of the Board of 
Appeal acknowledged receipt of the appeal filed by the 

telex dated 19 February 1986, and of the letter dated 

10 April 1986 by which the appeal was withdrawn. In 
relation to the request for refund of the appeal fee, the 

Appellant's attention was drawn to Decision T 89/84 
"Reimbursement of appeal fees/TORRINGTON", OJ EPO 11/1984, 

page 562. 

Reasons for the Decision 

1. 	According to Rule 67 EPC an appeal fee shall be reimbursed 
either in the event of interlocutory revision (under 

Article 109 EPC), or if the Board of Appeal deems an appeal 
to be allowable, if such reimbursement is equitable by 
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reason of a substantial procedural violation. Interlocutory 

revision did not take place and the appeal cannot be 

allowed. There is therefore no basis in Rule 67 EPC for 

ordering refund of the appeal fee in the present case. 

In the "Torrington" decision identified above, the Board of 
Appeal referred to two earlier cases (T 41/82 

"Reimbursement of appeal fees/Sandoz", 03 EPO 7/1982, 

page 256, and T 13/82, "Statement of Grounds of 

Appeal/BBC", 03 EPO 10/1983, page 411) in each of which no 

statement of grounds of appeal was filed in due time, and 

in each of which it was held that the appeal fee could not 

be refunded. In all these cases it was considered that the 

restrictive language of Rule 67 EPC is plainly inconsistent 
with the idea that a Board of Appeal has a wide discretion 

to order reimbursement of appeal fees. In the Torrington 

case itself it was in effect held that whatever the reason 

for the failure to file a statement of grounds of appeal, 

once the notice of appeal has been filed no refund of the 

appeal fee is possible. 

In the present case the Appellant has submitted that the 

appeal fee should be refunded because the consequence of 

the failure to file a statement of grounds of appeal is 

that the appeal should be considered as never having 

existed. Clearly, if an appeal fee of DM 680.00 had been 

paid in respect of an appeal which had never existed, the 

payer would be entitled to have that appeal fee paid back 

to him. However, that is not the present case. As soon as 

the notice of appeal was filed in due time (which, in 

accordance with Article 108 EPC, requires also that the 

appeal fee has been paid), an appeal was in existence. 

The consequence of the failure to file a statement of 

grounds of appeal in due time is not that the appeal is 

regarded as without existence, but merely that under 
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Rule 65 EPC the appeal must be rejected as inadmissible. 

Consequently, by virtue of Article 110(1) EPC the appeal 

cannot be examined by the Board of Appeal in respect of its 
allowability. 

The consequence of the withdrawal of the appeal by the 

Appellant, before the expiry of the prescribed four month 

period for filing a statement of grounds of appeal, is 

again not that the appeal can be regarded as without 

existence, but that the appeal is withdrawn from 

consideration by the Board of Appeal, and therefore cannot 
be examined either for admissibility or for allowability. 

In such a case, the appeal existed until it was withdrawn. 

In the Board's view, once an appeal has been filed in 

accordance with Article 108 EPC and has therefore come into 
existence, the only power to order reimbursement of the 

appeal fee is that provided by Rule 67 EPC. Since as 

discussed in paragraph 1 above, Rule 67 EPC provides no 

basis in the present case for ordering reimbursement, in 

the Board's judgement it has no power to order re-

imbursement of the appeal fee as requested by the 

Appellant. 

Although the present appeal was withdrawn from 

consideration by the Board of Appeal in respect of 

admissibility and allowability, the Board of Appeal has 

issued this Decision in the exercise of its inherent power 

to decide any application made to it which arises out of 

the appeal (following Case T 41/82, mentioned above). 
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4. 

Order 

For these reasons, it has been decided that: 

The application for reimbursement of the appeal fee made in the 

Appellants letter dated 10 April 1986 is rejected. 

The Registrar: 	 The Chairman: 
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