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Summary of Facts and Submn ssions

Eur opean patent No. 588 789 was granted on 8 May 1996
on the basis of European application No. 91 906 332.1.

Clains 1 and 9 of the granted patent read as foll ows:

"1.A side fill container (20) for housing granul ar
materials, the container has an encl osure including a
top wall (26) and a bottomwall (30) opposing each
other, a front wall (68) and a back wall (28) opposing
each other, and two end walls (70) opposing each ot her,
wher eby:

(a) each of the end walls (70) conprises two
mai n | ayers (50, 54; 51, 55) associated with said
back (28) and front (68) walls attached to each
other in face to face relation and having a top
edge (66), a third layer (52, 53) associated with
said bottomwail (30) attached in face to face
relation to the main |ayers, and a fourth

| ayer (46 47) having a horizontal tear strip (56)
therein, the fourth layer is attached to the nmain
| ayers bel ow the tear strip;

(b) the front wall (68) conprises an inner

| ayer (32) having a top edge and an outer

| ayer (24), the outer |ayer having a horizontal
tear strip (56) therein which connects with the
tear strips of the end walls (70) form ng one
conti nuous tear strip, the inner and outer |ayers
bei ng attached to each other below the tear strip;

(c) an ear (48, 49) is attached to each of the
end walls (70) above the tear strip (56) and to
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the top wall (26), the ear holding the top wal
agai nst the top edge (66) of the main

| ayers (50, 54; 51, 55), a glue flap (58) is
attached to the top edge of the inner |ayer (32)
of the front wall (68),

characterized in that the fourth layer (46, 47) is
attached to the main layers (50, 54; 51, 55) belowthe
tear strip (56), the glue flap (58) is attached to the
top edge of the inner layer (32) of the front wall (68)
via a perforated score line (60), the glue flap also
being attached to the top wall (26), and said two main
| ayers (50, 54; 51 55) have substantially the sane
transverse di nension as the axial dinension of said top
wal | .

"9.A blank for form ng aside fill container (20)
according to claiml, said blank conprising top (26),
bottom (30), front (32) and back (28) wall panels, and
a tear strip panel (24), whereby:

(a) the tear strip panel (24) has an extension
panel (46, 47) attached al ong axial score

lines (42, 44) to each axial edge of the tear
strip panel, the tear strip panel and extension
having a transverse tear strip (56)therein;

(b) the top panel (26) is attached along its
upper transverse edge (34) to the |ower transverse
edge (34) of the tear strip panel (24);

(c) the back panel (28) is attached along its
upper transverse edge (36) to the |ower transverse
edge (36) of the top panel (26), the back pane
having a major flap (50, 51) having a transverse
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di mensi on substantially equivalent to the axia
di mensi on of the top panel attached al ong axia
score lines (42, 44) to the each axi al edge the
back panel;

(d) the bottom panel (30) is attached al ong
upper transverse edge (38) to the | ower transverse
edge (38) of the back panel (28), the bottom pane
having a mnor flap (52, 53) attached al ong axia
score lines (42, 44) to each axial edge O the
bott om panel ;

(e) the front panel (32) being attached al ong
its upper transverse edge (40) to the | ower
transverse edge (40) O the bottom panel (30), the
front panel having a mgjor flap (54,55) having a
transverse di nension substantially equivalent to
the axi al dinension of the top panel (26) attached
al ong axial score lines (42,44) to each axial edge
of the front panel;

() an ear (48, 49, 148, 149) being attached
along a score lines (42, 44) to either each axia
edge of the top panel (26) or each | ower
transverse edge (134) of the tear strip extension
panel s (146, 147), a glue flap (58) is attached
al ong its upper transverse edge to the | ower
transverse edge of the front panel (32) via a
transverse perforated cut |line (60);

characterized in that the back panel (28) has a nmjor
flap (50, 51) having a transverse di nension
substantially equivalent to the axial dinension of the
top panel (26) attached al ong axial score

lines (42,44)to each axial edge of the back panel, and
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a glue flap (58) which is attached along its upper
transverse edge to the | ower transverse edge of the
front panel (32) via a transverse perforated cut

l'ine (60).

Dependent clains 2 to 8 relate to preferred enbodi nents
of the container according to claim1l and dependent
claim10 to a preferred enbodi nent of the bl ank
according to claim?9.

1. The present appellants filed an opposition against the
granted patent and requested its revocation in the
entirety on the ground that its subject-matter |acked
i nventive step (Articles 100(a) and 56 EPC).

O the state of the art relied upon in the opposition
proceedi ngs only the follow ng pre-published docunents
have pl ayed any significant role on appeal:

(D1): US- A-3 131 852

(D2): DE-C-3 602 974

(D3): US- A-4 289 240

(D4): GB-A-1 248 131

(D7) : EP-A-0 160 736

(D8): US-A-3 239 129

L1, Wth its decision posted on 22 Novenber 1999 the
Qpposition Division rejected the opposition.

A notice of appeal against this decision was filed on
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18 Decenber 1999 and the fee for appeal paid at the
sane tine.

The statenment of grounds of appeal was filed on

22 march 2000. In this statenent the appellants
referred to a further prior art docunent, viz. (D9) US-
A-3 434 849.

In a communi cati on pursuant to Article 11(2) RPBA
posted 14 February 2001 the Board indicated its
provi si onal opinion that docunent D8 represented the
nost appropriate starting point for the evaluation of
inventive step. It also indicated that it intended to
di sregard the belatedly submtted docunent D9 pursuant
to Article 114(2), since it was no nore relevant than
the state of art already on file.

Oral proceedings before the Board were held on
13 Novenber 2001.

The appel |l ants requested that the decision under appea
be set aside and the patent revoked.

The main request of the respondents (proprietors of the
patent) was that the appeal be dism ssed and the patent
mai ntai ned as granted. In the alternative they
request ed mai ntenance of the patent in anended form on
the basis of the clains according to the first to
fourth auxiliary requests submtted in the course of
the witten proceedings or clains 1 to 8 of the granted
pat ent .

In support of their request the appellants put forward
in essence the foll ow ng argunents:
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The requirenent in feature (a) of claim1l that the main
| ayers were "attached" to each other did not
necessarily nean that there was a physical connection
bet ween them such as by glueing, but would al so be net
i f nmeans, for exanple other parts of the container,
were provided for holding themin nutual engagenent.
The sane applied to the further requirenent in

feature (a) that the third | ayer be attached to the
mai n | ayers and the requirenent in the characterising
cl ause of the claimthat the glue flap be attached to
the top wall.

Bearing this in mnd, the subject-matter of claim1l was
di sti ngui shed fromthe contai ner disclosed in

docunent D8 solely in that the main | ayers had the sane
transverse di nension as the axial dinension of the top
wal | and by the provision of a flap attached to the top
edge of the inner layer of the front wall via a
perforated score line, the flap also |ying against the
inside of the top wall.

Both of these features allegedly inproved the sift-
proofing of the container against the mgration of
particles of a granular product, but in fact, taking
proper account of the technical considerations

i nvol ved, neither of themcould do so. Indeed, they
woul d be nore likely to be detrinental to sift-proofing
rather than inproving it. Be that as it may , there was
certainly no conbinatorial effect of the two features
and given that both of themwere known individually in
the relevant art - "full wdth" end flaps from docunent
D7 and front wall top edge flaps from docunents D2, D3
and D4 - there was nothing inventive in incorporating
there features into the contai ner of docunent D8 to
achi eve equi valent effects there to those obtained in
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the relevant prior art.

The design of a suitable blank for form ng a contai ner
of arequired formwas a routine matter for the person
skilled in the art and there was nothing of any

i ndependent inventive significance in the subject-
matter of claim9. It nust also be borne in m nd when
eval uating the inventive step of the blank of claim?9
that several of the features relied upon by the
respondents as distinguishing the container of claiml
fromthe prior art were not capable of definitionin a
claimdirected to the bl ank.

The argunents of the respondents in reply can be
summari zed as foll ows:

In each of the instances that the term "attached" was
used in claiml1l it had its normal neaning of requiring
a physical connection of sone description between the
elements referred to. Wth regard to the specific
points raised by the appellants in this respect it was
thus clear that feature (a) of the claimrequired the
mai n | ayers of the respective end wall to be physically
connected to each other and to the third |ayer
associated with the bottomwall, and that the
characterising clause of the claimrequired the glue
flap to be physically connected to the top wall, ie by
gl uei ng.

It was thus apparent that the container of claiml
differed fromthat of docunent D8 not only by virtue of
the two features identified by the appellants but al so
with respect to the structure of its end walls.

Furt hernore, as disclosed in that docunent the end
walls would in no way be suitable for retaining a
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granul ar product, so that it was in any case
guestionabl e whether this prior art was a suitable
staring point for evaluating inventive step. The
argunments of the appellants that the structure of
cont ai ner clainmed would be no better with regard to
sift-proofing than that of docunment D38, or indeed
inferior, did not stand up to closer analysis and were
based on the assunption that the person skilled in the
art would construct the container without reference to
hi s conmon general know edge and in a way essentially
designed to defeat its intended purpose.

The appell ants had attenpted to denonstrate that the
person skilled in the art would have been led in an
obvi ous manner to conbine features from severa

di sparate container types to arrive at the clained
subject-matter, but their argunents were typical of an
unal | owabl e ex-post-facto anal ysis.

Simlar considerations applied nutatis nutandis to the
bl ank defined in claim9.

Reasons for the Deci sion

1. The appeal conplies with the formal requirenents of
Articles 106 to 108 and Rules 1(1) and 64 EPC. It is
t heref ore adm ssi bl e.

2. The present patent relates in general to a box-shaped
contai ner made up froma blank of a suitable material,
typically cartonboard. More particularly, the container
conprises atop wall inthe formof a lid which can be
opened after renoval of a tear strip, the Iid hinging
about its line of connection to the back wall. The
bl ank for formng the contai ner conprises a series of
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i nterconnected nmai n panels defining respectively in
essence the top, back, bottomand front walls of the
cont ai ner. Connected to the sides of various ones of
these panels are flaps which serve to formthe end
wal | s of the contai ner when the blank is erected. The
references in present claiml to the "transverse

di mensi on” of the main |layers of the end walls and the
"axi al dinmension” of the top wall are to be understood
in the context of the axial and transverse directions
of the bl ank.

Conventionally the blank is delivered to the packager
in the formof a flattened sleeve with the tear strip,
which is connected via a score line to the top edge of
the top panel, glued to the front panel. At the
packagi ng plant the blank is squared up and the flaps
at one side closed to formone end wall. The product is
then filled into the container at the other side and
the flaps here then closed to formthe second end wal
(hence the generally used term"side fill container").
Finally, the transverse extensions of the tear strip
are attached to the end walls and ears attached via
respective score lines to either the tear strip
extensions or the top wall are attached to the
respecti ve other ones of these elenents to hold the top
wal | agai nst the end walls.

The patent is concerned with the devel opnment of such a
side fill, tear strip, top opening container which
woul d be suitable for use with granular materials. In
particular, the structure of the container should be
such as effectively to prevent during transportation
the sifting of granular particles into spaces between

| ayers of the container walls which are separated from
each ot her when the container is opened, these
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particles then falling nessily onto the surface where
the container is used. As explained in nore detai

bel ow the Board is satisfied that the neasures adopted
in the clained solution to this technical problemwl|
i ndeed contribute to this end.

Each of the docunents D1 and D8, both of which are
referred to in the introductory description of the
patent specification, relate to the type of container
outlined in point 2 above. In the passage referring to
docunent D1 this is stated to disclose a container
according to the preanble of claim1l. On detail ed

i nspection this is however not wholly correct, the
difference lying in the nature of the tear strip found
in the prior art docunent. There the tear strip
conprises the bottomregion, set off by a perforated
score line, of the panel which is folded to formthe
fourth |l ayer of the respective end walls. This tear
strip is attached to the equivalent bottomregion of a
reverse folded glue flap attached via a score line to
t he upper edges of the panel formng the front wall and
the end flaps extending fromthis panel. The upper
region of this glue flap is glued to the front wall and
the end walls of the container and is joined to its
bottomregion via a perforated score line. To open the
container the nutually attached bottomregi ons of the
panel and reverse folded glue flap are torn off and
since their upper regions are not attached to each
other, the top wall of the container is freed to hinge
open about its line of attachnent to the back wall.

Thus in contradiction to what is said in features (a)
and (b) of claim1 the respective fourth |layer of the
end walls is not attached to the main | ayers bel ow t he
tear strip and the inner and outer |ayers of the front
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wal | are not attached to each other below the tear
strip.

Wth respect to the above the Board al so notes that the
draftsman of the claimwas evidently in sone confusion
concerning the true disclosure of docunent D1, since
the feature of the fourth |ayer of the end wall being
attached to the main |ayers below the tear stripis

al so included in the characterising clause of the
claim It is however a well recognised principle that
for evaluation of inventive step it is of no
significance how the features of the claimare divided
between its preanble and characterising clause, so this
I nconsi stency gave no cause for anendnent of the claim
along the |ines proposed by the first auxiliary request
of the respondents.

In any case, as already indicated in its comrunication,
the Board is of the opinion that the container of
Docunent D8, rather than that of docunent D1, is to be
preferred as the starting point for investigating

i nventive step. The reason for this is that the glue
flap on the top edge of the front wall of the container
of docunent D1 is specifically intended to be reverse
fol ded onto the outside of the front wall so as to
provi de a cl ean edge, whereas according to granted
claiml the glue flap is attached to the top wall,

whi ch woul d be inconpatible with the clear teachings of
docunent Dl1. Thus any approach to inventive step which
posed the question whether it was obvious to use the
glue flap present in the container of docunent D1l in

t he manner proposed by the invention would essentially
be dooned to failure.

Wth the contai ner of docunent D8, on the other hand,



2994.D

- 12 - T 0023/ 00

its basic configuration corresponds in general terns to
that of the clainmed container. The Board cannot accept
the argunent of the respondents that docunent D8 does
not represent a suitable starting point since it does
not disclose the suitability of the container for use
Wi th granular materials, since it is the devel opnent of
the container in this direction which constitutes the
underlying technical problemto be solved. If the only
appropriate starting point were to be a docunent
specifically concerned with sift-proofing then only
docunment D7 woul d cone into consideration, but the
contai ner disclosed there is of such a fundanentally

di fferent construction that any investigation of

i nventive step taking this as the point of departure
woul d be wholly artificial.

When the container of the docunent D8 is erected the
end walls are forned by folding in respective flaps
associated with the bottom back and front walls (in
that order). These flaps correspond respectively to the
third layer and the two main | ayers defined in

feature (a) of claiml1l. The flaps associated with the
back and front walls have a conbi ned | ength
substantially equal to the width of the end wall, so
that their free vertical edges end up in substantia
abutment. The respective sideways extensions of the
tear strip panel (corresponding to the fourth |ayer of
feature (a) of claiml1l) are pre-glued to the respective
flap associated with the front wall and are provided

Wi th respective area of glue for attachnent to the flap
associated wwth the back wall. Each end wall is

conpl eted by an ear attached to the top wall which is
fol ded down and gl ued.

The appel |l ants have argued that in the construction of
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the end wall described above the two main |ayers are
"attached" to each other and the third layer is
attached to the nmain layers, within the neaning of
claim1, by virtue of being held in place by other
parts of the container. The Board can not agree. Wthin
the context of the claim as interpreted in the |ight
of the description, there is no justification for
departing fromthe normal nmeaning of "attached", ie
that requiring sone form of physical connection between
the el enents involved. Furthernore, even if a the |imt
the two nain |ayers could be considered as being
attached to each other via the tear strip panel which
is glued to both, these two | ayers are certainly not in
face to face rel ationship.

Thus the container of claim1 is distinguished from
that disclosed in docunent D8 by the follow ng
techni cal features:

(i) the main |ayer of each of the end walls have
substantially the same "transverse di nension” as the
"axi al dinension" of the top wall (see point 2 above)
and are attached to each other in face to face
relation, with the third layer of the end wall attached
in face to face relation to the main |ayers;

(ii) aglue flap is attached to the top edge of the
inner layer of the front wall via a perforated score
line, the glue flap also being attached to the top wal
(ie by glueing, since no other sensible interpretation
of the term"glue flap" is possible).

The appel |l ants argue that these two groups of features
will not in fact inprove the sift-proofing of the
contai ner known from docunent D8, but have provided no
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concrete evidence to back up this contention. In the
opi nion of the Board the formation of a top edge of the
end wal | havi ng doubl e thickness across its whole
wi dt h, agai nst which the top wall is held by the ears
(cf. feature (c) of claiml), is indeed likely to | ead
to a nore effective barrier to particle mgration than
the single thickness top edge of the end wall discl osed
in docunent D8, ie the top edge of the flap associ ated
with the bottomwall. In the circunstances the benefit
of any doubt here has to be given to the respondents,
since it is up to the appellants to provide adequate
proof for their allegations. As for the glue flap it
seens self-evident that this will help to prevent
mgration of particles into the space between the inner
and outer |ayers of the front wall. The argunent of the
appellants in this respect that the perforations in the
score line joining the glue flap to the inner |ayer
must, in order to allow proper separation of the glue
flap when the container is opened, inevitably be of
such a size as to allow particles to pass through them
I's not convincing since the length and width of the
perforations can be readily tailored to avoid any such
effect.

The only prior art relied upon with respect to the
first group of distinguishing features identified above
i s docunent D7. This discloses an sift proof top
closure structure for a fol ded paperboard contai ner,
the structure conprising two opposed major flaps and
two opposed m nor flaps, each of which is divided into
first and second m nor parts. Each of the major flaps
has an area substantially co-extensive with the end
openi ng of the container. The fol ding sequence is first
opposed first mnor parts, then the first major flap
foll owed by the opposed second mnor parts and finally
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the second major flap. One or nore flaps nay be
enbossed for better contact and glue is applied in
various areas to seal the structure. Docunent D7 is
however not concerned with a container of the basic
side fill, tear strip, top opening configuration to
whi ch the clainmed invention is directed. The Board can
therefore see no reason why the person skilled in the
art, wthout the benefit of hindsight, would have
extracted one of the features of the top closure
structure of docunent D7, ie the full width nmajor
flaps, and incorporated theminto the end wal
structure of docunent D8.

Wth regard to the provision of a glue flap at the top
edge of the inner layer of the front wall the
appel | ants have relied on the docunents D2, D3 and D4.
Docunment D2 relates to a side fill container for ice
creamor the |ike which has an arrangenent of tear
strips allowing the container to be conpletely
flattened out to provide access to the block of ice
cream In the enbodi nent of Figure 2 the top edge of
the inner layer of the front wall is provided with an
additional flap which on erection of the container lies
agai nst the inside of the top wall and acts as an
addi ti onal seal. Docunment D3 is concerned with a side
fill container having a reclosable hinged lid freed for
openi ng by breaking away its front edge panel fromthe
front wall of the container along a Iine of weakness.
In order to reduce bowi ng out of the front wall and
thus to allow ready reclosing of the lid, the top edge
of the front wall is provided with an reinforcing
additional flap which is folded inwardly and rests
against the top wall of the lid. Thus it can be seen
that of these two docunents only in docunent D2 is
there provided an additional flap having a function
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approximating to that of the glue flap of clained
container. The additional flap is not however attached
to the top wall of the container and is permanently
attached to the front wall of the container via a
normal fold line rather than detachably joined thereto
via a perforated score line as clained. The appellants
argue here that the teachings of docunent D4 could
encourage the person skilled in the art to nodify the
formof the additional flap of docunent D2 in the above
sense. However, although docunent D4 does indeed show a
container with a hinged lid and a flap attached via a
perforated score line to its front wall and glued to
the inside of the top wall, the function of this glue
flap is in no way conparable to that of the additiona
flap of docunent D2 or the glue flap of the clained
invention. In the relatively sinple container of
docunent D4, suitable for chocolates or the likes, it
is the glue flap itself which provides the nmain neans
for holding the lid in its closed position. The purpose
of arranging the perforated score line within the
confines of the lid is essentially aesthetic, it
serving to conceal the broken edge when the |lid is
opened. There is therefore nothing which wuld have
encouraged the person skilled in the art firstly to
conbi ne the teachings of docunents D2 and D4 to arrive
at a glue flap equivalent to that clainmed and secondly
to incorporate this notional glue flap into the
cont ai ner disclosed in docunent D8.

As a consequence of the above the Board has reached the
concl usion that the subject-matter of claim 1 cannot be
derived in an obvious manner fromthe state of the art

and accordingly involves an inventive step (Article 56

EPC) .



2994.D

- 17 - T 0023/ 00

The Board can agree with the appellants in genera
terns that the patentability of the blank defined un
claim9 does not follow automatically fromthe
patentability of the container defined in claiml.
However the contention of the appellants in this
respect that the formof the blank is in no way

predi cated upon the form of the container goes too far.
Since the blank is stated to be "for formng" a

contai ner according to claiml1 then it follows that the
shape and the formof the various panels etc of the

bl ank referred to in claim9 nust be such as to all ow
the formation fromit of a container according to
claiml. This being said it is on the other hand
apparent that with respect to the blank disclosed in
docunent D8 it is not a distinguishing feature of the
bl ank of claim9 per se that the two major flaps and
the mnor flap of the end walls are attached to each
other. Nor can the use of the term"glue flap"” in
claim9, inrelation to the blank itself, be taken as
meani ng any nore than that a flap is provided suitable
for being glued in the assenbl ed contai ner. These

di fferences do not however have any fundanental i npact
on the analysis of inventive step made above with
respect to the container. Applying the rel evant

consi derations nutatis nutandis to the blank of
claim9, the Board is of the opinion that the skilled
person woul d not have been led by the cited prior art
docunents to nodify the bl ank of docunent D8 in the
manner required to arrive at the cl ai ned subject-

matt er.



- 18 - T 0023/ 00

O der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

S. Fabi ani F. Gunbel
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