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Summary of Facts and Subm ssi ons

2190.D

The European patent No. 634 092 results fromthe
Eur opean patent application No. 94 610 040.1 filed on
8 July 1994.

Claim 1l of the patent as granted reads as foll ows:

"1. A nower conprising a w ndrower aggregate (5)
provided with a knife aggregate (6) and a
condi tioning device (8), said wi ndrower aggregate
bei ng novably suspended by neans of rigid
articular bars (13) and at | east one spring (14)
inacarrier frame (3, 12), the knife aggregate
(6) conprising several knife neans nounted al ong a
first axis,
characterized in that the w ndrower aggregate (5)
i s suspended such that during operation it is able
to pivot inrelation to the carrier frame (3, 12)
around a second axis (17) which is substantially
parallel with the first-nmentioned axis, and in
that at |east one second spring (15) influencing
t he pivoting of the w ndrower aggregate (5) around
said second axis (17) is provided."

An opposition filed against this European patent, the
opposi tion being based only upon Article 100(a) EPC,
was rejected by the opposition division by its decision
di spat ched on 29 Novenber 1999.

The opposition division in its decision dealt inter
alia wth an all eged public prior use concerning a
nmower used from April 1991 on the farmof M Stacher in
Neukirch (CH) and based upon the foll ow ng docunents:
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Al: Diagramof a tractor-nower conbi nation;

A2: Copy of a drawing No. 333.18.001.0 of the firm
A. Pottinger GrbH, dated 3 May 1991;

A3: Copy of a fax fromM Stockli to the firm
Pottinger (for the attention of M Leposa);

A4: Decl aration of M Stacher, dated 12 Decenber 1997

A5: Copy of a letter sent fromthe firm Pottinger
(signed by M Leposa) to the firm Rapid, dated
21 May 1991.

On 18 January 2000 the opponent (hereinafter appellant)
| odged an appeal against this decision and

simul taneously paid the appeal fee. A statenent setting
out the grounds of appeal was received on 21 February
2000.

Oral proceedings were held on 5 August 2002.

During the oral proceedings the parties referred to the
al l eged public prior use as well as to docunents

US-A-4 724 661 (D1), US-A-3 474 601 (D2) and

WO A- 91/ 11099 (D3).

The appel | ant argued that the subject-matter of daiml
of the patent as granted was not novel with regard to
the alleged public prior use and to the content of
docunent Dl1. The appellant al so argued that the
subject-matter of Claim1l of the patent as granted did
not involve an inventive step and based its
argunentation on the alleged public prior use and on
docunents D1, D2 and DsS.
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The respondent (proprietor of the patent) contested the
argunents of the appellant.

In the witten phase of the appeal proceedings the
appel l ant rai sed objections with regard to

Article 100(b) EPC (see the statenent setting out the
grounds of appeal).

The appel | ant requested that that the decision under
appeal be set aside and the patent be revoked.

The respondent requested that the appeal be dism ssed
(main request). Auxiliarily, it was requested that the
deci si on under appeal be set aside and the patent be
mai ntai ned in anmended formon the basis of anmended
claims 1 to 8 filed during the oral proceedings on 3
Novenber 1999.

Reasons for the Decision

1

2190.D

The appeal is adm ssible

Concerning Article 100(b) EPC

Since the objections under Article 100(b) EPC were
raised for the first tine during the appeal

proceedi ngs, this ground for opposition is a "fresh”
ground for opposition in the nmeaning of decision G 9/91
(QJ EPO 1993, 408).

During the oral proceedings, after that the board drew
the attention of the parties to the fact that,
according to the decision G 9/91, a fresh ground for
opposition may be introduced at the appeal stage only
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with the agreenent of the patent proprietor, the
appel l ant stated that the objections under
Article 100(b) EPC were no | onger nmaintained.

The subject-matter of aiml of the patent as granted

Claiml is directed to a nower, ie to a device suitable
for cutting hay or the |ike when the device noves on
t he ground, and specifies the follow ng features:

(A t he nower conprises a w ndrower aggregate (5),

(A1) t he wi ndrower aggregate (5) is provided wth a
kni fe aggregate (6),

(A2) t he wi ndrower aggregate (5) is provided with a
condi tioning device (8),

(A3) t he wi ndrower aggregate (5) is novably suspended
inacarrier frame (3, 12)

(A31) Dby neans of rigid articular bars (13) and at
| east one spring (14),

(Al1) the knife aggregate (6) conprises several knife
nmeans,

(Al111) the knife nmeans are nounted along a first axis,

(A4) t he wi ndrower aggregate (5) is suspended such
that during operation it is able to pivot in
relation to the carrier frane (3, 12) around a
second axis (17),
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(A41) the second axis (17) is substantially parallel
with the first-nentioned axis,

(A42) at |east one second spring (15) is provided,

(A421) the second spring (17) influences the pivoting
of the w ndrower aggregate (5) around said
second axis (17).

Claim1 refers to a windrower aggregate and to a
carrier frame. According to feature A3, the w ndrower
aggregate is novably suspended in the carrier frane.
According to feature A4 the wi ndrower aggregate is able
to pivot inrelation to the carrier frane.

The board finds that Claim1l defines a unit (ie the
nmower ) conprising the w ndrower aggregate and the
carrier frame. In other words the nower according to
Claim1l is provided with its own carrier franme in which
t he wi ndrower aggregate is novably suspended

(feature A3) and in relation to which the w ndrower
aggregate is able to pivot (feature A4)

This interpretation is consistent with the description
of the patent as granted which refers to a first

enbodi mrent (Figure 1) concerning a "towed nmower" (see
colum 2, lines 49 and 50) having a carrier frane 3
provided wi th ground wheels 2 and adapted to be
connected via a pull rod to a tractor and to a second
enbodi nent (Figures 2 and 3) concerning a "front
suspended nmower" (see colum 2, lines 51 and 52) having
a carrier frame 3' which can be connected to a tractor
by neans of the front [ift arns 19 of the tractor. In
bot h enbodi nents the wi ndrower aggregate 5 is connected
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to the carrier frame 3/3" so that it can have
suspensi on novenents relative to this frane, the
carrier frame noreover being suitable for being
connected to a tractor.

3.3 According to features Al and A2, the nower conprises a
kni fe aggregate and a conditioning device, while
features A3 and A4 refer to the suspension of the
W ndrower aggregate with respect to the carrier frane.

Thus, it is understood fromCaim1 that the whole

W ndrower aggregate, ie the whole unit conprising knife
aggregate and conditioning device is suspended with
respect to the carrier frame. In other words the
suspension permts novenents of the whole unit. This
interpretation is in accordance with the description of
t he patent which refers to a wi ndrower aggregate which
"swi ngs as a whole" (colum 1, lines 55 to 58) and to
"a lifting of the windrower aggregate 5 as a whol e"
(colum 3, lines 22 and 23).

3.4 Features A3 and A31 make it clear that the w ndrower
aggregate is novably suspended in the carrier franme by
means of articular bars and at |east one spring,

i mplying that the wi ndrower aggregate is connected to
the carrier by neans of the articular bars and the
spring. It is also clear that the "at | east one spring”
i nfl uences the suspension novenent of the whol e

W ndr ower aggregate.

The group of features A4 to A421 al so defines the
suspensi on of the w ndrower aggregate with respect to
the carrier frane. These features make it clear that
t he suspension novenent is a pivotal novenent of the
whol e wi ndrower aggregate in relation to the carrier

2190.D Y A
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frame. Features A42 and A421 refer to a (at |east one)
second spring influencing this pivoting suspension
novenent .

The fact that the group of features A4 to A421 refers
to a "at |east one second spring”, while features A3
and A31 refer to a "at least one spring” inmplicitly

i ndi cates that the w ndrower aggregate has two types of
suspensi on novenent.

This interpretation is consistent with the description
of the patent, which refers to two springs each
exerting its novenent (colum 2, lines 6 to 22, see
particularly lines 14 and 15).

3.5 The expression "axis" in the context of feature Alll
has to be construed as defining a main |ine of
extension. In other words, feature Alll defines knife
nmeans nmounted along a line, ie aligned knife neans.

4. Concerning the all eged public prior use

4.1 Docunent Al is a diagram showi ng a conbi nation of a
tractor and an inplenment connected thereto. On the
basis of the statenents nmade by the appellant during
the oral proceedings as well as in the previous phases
of the proceedi ngs, the board consider it as being
possible to interpret this docunent as disclosing a
i npl ement having the foll ow ng features:

- The inplenment is provided with an overhangi ng
frame 5 to which an aggregate 4 is suspended by
means of a rigid strut ("starre Strebe" S) and
connecting links (according to the handwitten
comments in docunent Al this suspension permts

2190.D Y A
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the oscillation of the aggregate "transversely"”
with respect to the travel direction of the
tractor);

- t he overhanging frame is connected to the | ower
link 7 of the tractor hitch via a pivot axis A
which is transverse with respect to travel
direction of the tractor, the lower link 7 of the
tractor hitch being pivotally connected via a
further pivot axis 8 to the frane of the tractor
(this further pivot axis being transverse with
respect to travel direction of the tractor), a
spring F acting between the frame of the tractor
and the pivot axis A

- t he overhanging frame is also connected to a
support 9 of the tractor frame by neans of springs
10 and a tel escopic strut ("Tel eskopoberl enker™);

- the structural unit conprising overhanging frame
5, aggregate 4, rigid strut S and connecting |inks
i s novably suspended with respect to the franme of
the tractor, ie it is pivotable around the pivot
axi s 8, the suspension novenent being influenced
by the spring F; this structural unit is also
suspended such that during operation it is able to
pivot in relation to the frane of the tractor
around the pivot axis A, wherein the springs 10
i nfluence the pivoting of the unit around the
pi vot axis A

On the basis of the statenents of the appellant and of
t he content of docunents A3 and A4, it can be
understood that the aggregate 4 is a w ndrower
aggregate, ie that the inplenment attached to the
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tractor as shown in docunent Al is a nmower (hereinafter
this mower will be referred to as the "prior use
nower ") .

The appel l ant asserted that the w ndrower aggregate 4
of the prior use nmower is provided with a knife
aggregate, is novably suspended with respect to the
frame of a tractor by nmeans of the lower |inks 7 of the
tractor hitch and the first spring F, the knife
aggregate conprising several knife nmeans in the form of
rotating discs which are aligned along a first axis,
and is al so suspended such that during operation it is
able to pivot in relation to the frame of the tractor
around a second axis A which is substantially
transverse with the first axis, wherein the springs 10
(which co-operate with the telescopic strut) influence
the pivoting of the unit around said axis A The
appel l ant al so asserted that this w ndrower aggregate
is also provided with a plurality of inclined discs
("Schragschei ben") arranged behind the knife neans,

t hese di scs being nmounted so that they can freely
rotate on the ground when the nower noves and bei ng
V-shaped so that the severed crop can formrows.

When conparing the prior use nmower with the nower
according to Caim1 as granted, the appell ant
essentially argued as foll ows:

(1) Claim1l defines a nower in such broad terns that
it covers also a conbination of a nmower with a
tractor, as shown in docunment Al. Therefore, the
frame of the tractor shown in docunment Al can be
considered as corresponding to the carrier frane
defined in daim1l, in which carrier frane the
nower aggregate is novably suspended by neans of
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the lower links 7 of the tractor hitch, which
links 7 have to be considered as correspondi ng
to the articular bars defined in Caiml1l.

(i) Claim1l refers to a conditioning device w thout
speci fying the structure of this device. The
V- shaped di sks (" Schragschei ben") arranged
behi nd the knife means of the w ndrower
aggregate of the prior use nower also have a
conditioning function and, therefore, can be
consi dered as being a conditioning device.

Therefore, the appellant sees the prior use nower as
bei ng not only suspended with respect to the tractor in
such a manner that it has two types of novenent as the
nmower according to the patent in suit but also as being
provided with all the features specified in Claim1l as
gr ant ed.

Having regard to the comments in sections 3.2 and 4.1
above, the board cannot accept the argunent referred to
in section 4.2.1(i) above. It is clear that the nower
shown in docunent Al has to be conpared with the

cl ai med subject-matter by considering it in isolation
fromthe franme of the tractor and the | ower |inks of
the tractor hitch

The appellant's argunent referred to initem4.1. 1(ii)
was contested by the respondent who argued that the
V-shaped discs referred to by appellant have the
function of formng the rows of crop material w thout
any conditioning function.

The board cannot establish fromthe evidence submtted
inrelation to the prior use nmower whether V-shaped
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di scs were actually arranged within the w ndrower
aggregate 4 of the prior use nower and, if so, whether
they perfornmed a conditioning of the severed crop.

However, in the follow ng considerations in order to
exam ne whether or not the clainmed subject-matter is
novel and involves an inventive step with respect to
the prior use nmower, the board wll first of al
proceed on the assunption that the w ndrower aggregate
of the prior use nower conprises not only a knife
aggregate but also a conditioning device.

Concerning the witten evidence

Docunent US-A-4 724 661 (Dl) discloses (see
particularly Figure 2) a self-propelled nower
conprising a carrier frame 12 and a w ndrower aggregate
(header 15), the w ndrower aggregate 15 being divi ded
into a first header section 20, which is provided with
a conditioning device (conditioning rolls 18) and a
second header section 30, which is provided with a

kni fe aggregate (cutter bar 16).

The knife aggregate 16 is arranged along a transverse

line and is provided with a plurality of cutting

el enents (see Figure 1). Thus, it can be said that the
kni fe aggregate conprises several knife nmeans nounted

along a first axis.

The first header section 20 is novably suspended with
respect to the carrier frame 12 by neans of articul ar
links 22/24 and first springs 27. The second header
section 30 is suspended with respect to the first
header section 20 by neans of rigid articular bars
(upper links 32 and | ower |inks 34) and second springs
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40, the second springs 40 influencing the novenent of
t he second header section 30 with respect to the first
header section 20.

According to colum 3, lines 53 to 59, the upper links
32 are adjustable in length by nmeans of a sl ot
mechani sm 33 to permt a controlling of the attitude of
t he second header section with respect to the first
header section. Thus, when the |length of the upper
links 32 differs fromthat of the lower |inks 34, the
second header section 30 is able to pivot in relation
to the first header section 20.

Mor eover, the nmower according to this docunent is
provided with a reel 17 nounted on the second header
section 30.

Docunent US-A-3 474 601 (D2) discloses a nower
conprising a w ndrower aggregate provided with a knife
aggregate (cutter bar 34 and reel 36) and a

condi tioning device (conditioning rolls 38 and 40), the
Wi ndr ower aggregate being novably suspended in a
carrier frame 10 by neans of rigid articular bell
cranks 42 and two springs 62, such that during
operation the wi ndrower aggregate is able to pivot
relative to the carrier frame 10 around an axis 26,
wherein the springs 62 influence the pivoting of the
Wi ndr ower aggregate around the axis 26.

Docunment D3 di scl oses (see particularly Figure 1) a
nmower conprising a w ndrower aggregate (cutter beam 23
and yoke 15) provided with a knife aggregate (cutter
beam 23 and knives 24), the wi ndrower aggregate being
nmovably suspended in a carrier frame 10 by neans of
rigid articular bars (link rods 16 and 17) and at | east
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one spring (conpression screw springs 29), such that
during operation the wi ndrower aggregate is able to
nove upwardly and downwardly relative to the carrier
frame 10.

The knife aggregate conprises several knife means
(knives 24). It can be derived fromFigure 1 - in so
far as this Figure is defined as being a vertical
section of the nower (see page 2, lines 23 to 26) -
that the knives are aligned, ie nounted along a first
axi s.

It has to be noted that the cutter beam 23 is sw ngably
secured to the yoke 15 of the wi ndrower aggregate such
that during operation it is able to pivot in relation
to the yoke 15 around a second axis 22 which is
substantially parallel with the axis al ong which the
kni ves 24 are nounted.

It has also to be noted that the nower conprises a w ng
wheel 35 throwi ng the harvested material rearwardly
which is rotatably journalled in the carrier franme 10,
see page 3, lines 24 to 27.

Novelty (Claim1l of the patent as granted)

Having regard to the coments in section 4 above, when
conparing the prior use nmower with Claiml, it is
assuned that the prior use nower is provided with the

foll ow ng features:

- t he nower conprises a w ndrower aggregate 4 (and an
over hangi ng frame 5),

- the wi ndrower aggregate 4 is provided with a knife
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aggr egat e,

- the wi ndrower aggregate 4 is novably suspended with
respect to the frane of the tractor by neans of
rigid articular bars 7, at |east one spring (and of
t he over hangi ng frane),

- t he knife aggregate conprises several knife means,

- the knife neans are nounted along a first axis,

- t he wi ndrower aggregate is suspended (via the
over hangi ng frane) such that during operation it is
able to pivot in relation to the frane of the
tractor around a second axis, which is
substantially parallel with the first-nmentioned
axi s;

- at | east one second spring is provided which
i nfluences the pivoting of the wi ndrower aggregate
around sai d second axi s.

However, the wi ndrower aggregate of the prior use nower
is not suspended in or in relation to an own carrier
frame as defined in features in features A3 and A4 of
Claim1.

Therefore, the subject-matter of aim1l differs from
the prior use mower - as it was presented by the
appellant - by features A3 and A4, in so far as the
wi ndrower aggregate of the nmower according to Claiml
is novably suspended in an own carrier frane and is
able to pivot in relation to this carrier frane.

Having regard to the coments in section 5.1 above, the
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cutter bar 16 nounted on the second header section 30
of the nmower according to docunent D1 has two types of
novenent relative to the wheeled franme, one type of
nmovenent due to the novenent of the second header
section 30 relative to the first header section 20, and
a further type of novenent due to the novenent of the
first header section 20 relative to wheeled frane. The
conditioning rolls 18 are nounted on the first header
section 20 and have one type a novenent relative to the
wheel ed frane.

Therefore, having also regard to the coments in
sections 3.2 to 3.4 above, the subject-matter of
Claim1 differs fromthe nower according to docunent D1
in that the wi ndrower aggregate is suspended such that
in operation the whole wi ndrower aggregate, ie the unit
carrying both the knife nmeans and the conditioning
device, is able to have two types of novenent in
relation to the carrier frane.

The appel | ant anal ysed docunent D1 as foll ows:

- The rotating reel 17 of the nower according to
docunent D1 perforns not only a transport function
but also a conditioning function and thus the reel
has to be considered as a conditioning device
nount ed on the second header section 30.

- The second header section 30 has to be conpared
wi th the wi ndrower aggregate according to Caiml,
this second header section - considered as
representing a w ndrower aggregate housing the
kni fe aggregate and the conditioning device - being
not only novably suspended with respect to the
carrier frame 12 but also able to pivot in relation
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to the carrier frame 12.

6.2.2 The board cannot accept these argunents, because they
are based upon an ex post facto anal ysis of docunent
D1. Firstly, it is clear fromdocunent Dl that the reel
is operable to convey the crop severed by the cutter
bar 16 rearwardly and that the conditioning is
performed by the conditioning rolls 18 which receive
severed crop material fromthe reel (see colum 3,
lines 28 to 37). Secondly, if it is assuned that the
second header section 30 of the nower according to
docunent D1 corresponds to the w ndrower aggregate
defined in Claim1l, it can be assuned that the second
header section has a suspension novenent in relation to
the carrier franme but it cannot be assunmed that the
second header section 30 is novably suspended by neans
of articulated links and springs in the carrier frane
12 because of the presence of the first header section
20.

6.3 Therefore, the subject-matter of Claim1l is novel
(Article 54 EPC) with respect to the prior art referred
to by the appellant.

7. I nventive step (Claim1l of the patent as granted)

7.1 The appel |l ant argued that the subject-matter does not
involve an inventive step with regard to the prior use
mower. In this respect the appellant's argunents are
sunmari zed as foll ows:

(1) The cl ai ned subject-matter differs fromthe

prior use nmower only in that an additional
carrier frame is provided.

2190.D Y A
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Mower s having their own carrier frame carrying
the aggregate for cutting and conditioning are
well known in the art and are used when the
ground surface to be harvested is large and a
| arge cutting width i s needed.

The skilled person wi shing to conbine the

advant ages of the suspension of the w ndrower
aggregate of the prior use nower with the

advant ages of a nower able to work effectively
on | arge ground surfaces would arrange on the

wi ndrower aggregate of the prior use nower a

wi der knife aggregate, wherein the increased

di mensi ons and wei ght of the w ndrower aggregate
woul d require an additional frame; in such a way
the skilled person would arrive at a nower as
defined in Caiml1 wthout exercising inventive
skill.

The board cannot accept this argunentation of the

appel

(i)

lant for the follow ng reasons:

According to the statenents of the appellant (see
the notice of opposition of 18 Decenber 1997,
sections 2 and 3 on pages 6 and 7) and to docunent
A3, the prior use nower was a special arrangenent
("Sonderfertigung”) which was arrived at by

nodi fying a standard machi ne of the type CAT 270,
made by the appellant's firmand in possession of
M Stacher, in order to adapt this standard
machine to the extrenely uneven ground surface on
M Stacher's farm The nodification consisted in
arranging the spring 10 (and the tel escopic strut)
bet ween the overhanging frame 5 and the support 9
of the tractor frame (as shown in docunent Al)
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instead of a rigid strut ("starre Cberl enker").

The board consider it highly unlikely that the
skilled person wi shing to develop a nower able to
be used on | arge ground surfaces would start from
a nower already nodified so as to adapt it to a
particul ar ground surface and that he would keep
the features which rendered the nower adapted to
t hat ground surface.

In any case, if the skilled person were to try to
devel op a nower able to be used on |arge ground
surfaces starting fromthe prior use nmower, it is
not clear why this nower would have to be provided
with an additional carrier frame in which the

W ndrower aggregate is suspended as defined by
features A3 and A4.

In this respect, it has to considered that the
prior use nmower is already provided with a carrier
franme, ie the overhanging franme 5. If the

di mensi ons and the wei ght of the w ndrower
aggregate were to be increased, the skilled person
woul d not be conpulsorily led to provide the nower
with an additional frame. Ot her solutions would be
possi bl e: the skilled person could for instance
nodify the existing frane by nmaking it stiffer,
increase its size or increase the nunber of its
springs and/or use a bigger tractor.

Moreover, in view of the geonetry of the prior use
nower as shown in docunent Al, the skilled person

woul d be deterred from providing the nower with an
additional carrier frame. The existing overhangi ng
frame 5 is suspended by neans of the |ower |inks
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7, the spring F, the spring 10 and the tel escopic
strut, so that if an additional frame were
connected to the tractor the |ongitudinal
extension of the whole structure would be

i ncreased so that the knife aggregate woul d be

| ocated at a di sadvantageously greater distance
fromthe tractor than normnal

Thus, even if the w ndrower aggregate of the prior use
nower i s assunmed to have a conditioning device, it
woul d still not be obvious for the skilled person
starting fromthe prior use nower to arrive at a nower
having all the features specified in Claim1l.

The appell ant al so argued that the skilled person,
starting formthe nower disclosed in docunent D3
(Figure 1), would arrive at the subject-matter of

Claim1l wthout exercising any inventive skill. In this
respect the appellant's argunents are sunmari zed as
fol |l ows:

(1) In the nmower according to docunment D3 the cutter

beam 23 nmounting the knife discs 24 is able not
only to nove (due to the suspension of the yoke
15) in the carrier frame 10 but also to pivot
around the pivot axis 22 in relation to the
carrier frame 10, while the wing wheel 35 is
rotatably journalled in the carrier frame 10.
The cutter beam 23 corresponds to the w ndrower
aggregate defined in daim1l and the w ng wheel
35 is a conditioning device.

Thus, during the operation of this nower, when
irregularities in the ground surface are
encountered there is a flotational novenent of
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the cutting discs with respect to the

condi tioning device. This affects negatively the
transport of the severed crop towards the
condi ti oni ng devi ce.

The subject-matter of Claiml differs fromthe
prior art known from docunent D3 in that

(a) t he wi ndrower aggregate al so conpri ses
t he conditioning device (ie. the
condi tioning device is nounted on the
wi ndr ower aggregate), and

(b) a second spring influencing the pivoting
of the wi ndrower aggregate in relation
to the carrier frame is provided.

The skilled person wishing to elimnate the

dr awbacks of the nmower known from docunent D3
woul d nove the wing reel 35 fromthe carrier
frame 10 to the cutter beam 23 so as to
elimnate any relative novenent between knife
means and conditioning device (feature (a)).
Then, in order to counterbal ance the increased
wei ght of the cutter beam 23 (ie of the

wi ndrower aggregate), the skilled person would
provi de a spring between the cutter beam 23 and
either the yoke 15 or the carrier frame 10
(feature (b)). In this way the skilled person
woul d arrive at a nmower having all the features
specified in Caim1 wthout exercising any
inventive skill. The skilled person would al so
be led to inplenent features (a) and (b) in the
nmower according to docunent D3 having regard
either to the prior use nower or to docunment D2.
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The board cannot accept these argunents for the

foll ow ng reasons:

(i)

(i)

According to the analysis of docunent D3 made by
the appellant, only the cutter beam 23 is

consi dered as being the w ndrower aggregate.
However, it is clear fromFigure 1 of docunent
D3 that what is suspended in (or connected to)
the carrier franme 10 by neans of the articular
bars 16 and 17 and the spring 29 is the entire
unit conprising the yoke 15 and the cutter beam
23. This entire unit has to be conpared with the
wi ndrower aggregate defined in Caim1l.

Docunment D3 refers in the introductory part of
its description to prior art now ng nachines

whi ch, due to the relative great weight of the
machi ne, are subjected to very strong shock

i npacts on the cutter beam (see page 1 lines 4
to 13). The object of the invention in docunent
D3 is "to additionally reduce the shock inpacts
to which the cutter beamis subjected when
driving on an irregular field" (see page 1
lines 24 to 29). The nower disclosed in this
docunent achi eves this object because "the
cutter beam can pivot freely upwardly when
hitting an elevation, so that it is just the

wei ght of the beamitself which is accel erated"”
(see page 1, lines 31 to 36). Thus, an inportant
teaching of docunment D3 is that of limting the
wei ght of the cutter beam 23 pivoting around the
axis 22.

Therefore, the skilled person would be | ed away
fromthe idea of arranging a conditioning device
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on the cutter beam 23.

Mor eover, the pivoting novenment of the cutter
beam 23 is restricted by stop neans 25, 26 and
27 so that it can pivot only when passing over a
m nor el evation of the ground. Wen passing over
a large elevation, the suspended yoke w |l

| argely nove upwardly causing a large relative
novenent between the knife nmeans and the

condi tioni ng device. The skilled person
confronted with the above nmentioned drawbacks of
t he nower according to docunent D3 would realize
t hat these drawbacks are mminly caused by the
nmovenent of the yoke. Therefore, if he were to
arrange the conditioning device other than as
shown in Figure 1 of docunent D3, he would
probably nount it on the yoke.

Moreover, Figure 1 of docunent D3 - even though
it is a diagranmatic representation of a nower -
clearly indicates that not only the weight but
al so the dinensions of the cutter beam are snal
and that the dinmensions of the cutter beamare
conparable with that of the wi ng wheel 35. Thus,
it would not be easy for the skilled person to
nodi fy the nower so as to arrange the w ng wheel
on the cutter beam

The di stinguishing features (a) and (b)
represent two subsequent steps, in so far as the
problemrelating to the increased wei ght of the
cutter beam 23 would only arise if the skilled
person were to nmount the wi ng wheel 25 on the
cutter beam 23. Moreover, the cutter beam 23 is
a lever pivoting around the axis 22. Therefore,
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t he probl em of counterbal ancing the increased
wei ght of the beamwould only arise if the w ng
wheel were to be nounted on the same side as the
knife means 24 with respect to the axis 22. It
has to be noted that the wi ng wheel could al so
be mounted on the cutter beamin such a way that
no additional torque would be needed to cause
the pivoting of the beam 23 around the axis 22.

7.2.2 Therefore, it would not be obvious for the skilled

7.3
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person to arrive at a nower having all the features

specified in Caim1 starting fromthe prior art known

from document D3.

The appellant al so submitted argunents based on the

conbi nati on of docunents D1 and D2, which argunents are

summari zed as foll ows:

(i)

(i)

(iii)

The clai ned subject-matter differs fromthe
nower according to docunent D1 only in that the
W ndrower aggregate al so conprises the

condi tioning device (ie the conditioning device
is nounted on the wi ndrower aggregate).

Docunment D2 di scl oses a nower having a single
section header housing not only the cutter bar
and the reel 36 but also the conditioning rolls
38 and 40.

Havi ng regard to docunent D2, it would be
obvious for the skilled person to arrange the
conditioning rolls 18 of the nmower known from
docunent D1 on the second header section 30 and
thus arrive at a nower having all the features
of Claiml.
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The board cannot accept this argunentation of the

appel lant for the follow ng reasons:

(i)

(i)

An essential feature of the nower known from
docunent D1 is the two-section structure of the
header. The second header section, being
floatingly suspended fromthe first header
section accommopdates mnor irregularities of the
ground surface, the flotational novenent of the
second section with respect to the first one
being limted by stop neans. The first section,
being floatingly suspended in the carrier frame,
accommobdates major irregularities of the ground
surface. The first header section nounts the
conditioning rolls 18, while the second header
houses the cutter bar 16 and the reel 17. The

t wo-section structure permts the nass
floatingly suspended with the cutter bar to be
mnimzed (see colum 5, lines 10 to 14) and, at
the sane time, the flotational novenent between
the reel and the conditioning rolls to be
mnimzed (see colum 1, lines 598 to 60).

Thus, the skilled person reading docunent D1
woul d i medi ately realize that it is inportant
to mnimze the weight of the second header
section. Therefore, the skilled person would be
taught away fromthe idea of further increasing
t he wei ght of the second header section,
particul arly because the second header section
houses not only the cutter bar 16 but also the
reel 17.

In its analysis of docunent D1 the appell ant
assunes that the second header section
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corresponds to the w ndrower aggregate defined
in Caiml. Having regard to the comments in
section 6.2.2 above, this argunent is based upon
an ex post facto anal ysis of document D1.

7.3.2 Therefore, it would not be obvious for the skilled
person to arrive at a nower having all the features
specified in Caim1 starting fromthe prior art known
from docunent DL.

7.4 Thus, having regard to the prior art referred to by the
appel l ant the subject-matter of Claiml as granted is
considered as involving an inventive step (Article 56
EPC) .

8. Having regard to the coments in sections 6 and 7
above, the grounds for opposition nentioned in
Article 100(a) EPC, as referred to by the appell ant
(lack of novelty and inventive step), do not prejudice

t he mai ntenance of the patent as granted.

Therefore, there is no need to consider the auxiliary
request of the respondent.

Or der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

2190.D
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G Magouliotis M Hat herly
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