BESCHWERDEKAMVERN
DES EUROPAI SCHEN

BOARDS OF APPEAL OF
THE EUROPEAN PATENT

CHAMBRES DE RECOURS
DE L’ OFFI CE EUROCPEEN
DES BREVETS

3.3. 4

PATENTAMI'S OFFI CE
I nternal distribution code:
(A [ ] Publication in Q
(B) [ ] To Chairnmen and Menbers
(O [X] To Chairnen
(D) [ 1 No distribution
DECI SI ON

of 18 February 2003
Case Nunber: T 0120/ 00 -
Appl i cati on Nunber: 90903862. 2
Publ i cati on Nunber: 0460041
| PC: Cl12Q 1/ 68
Language of the proceedi ngs: EN
Title of invention:
Probes, Kits and nethods for the detection and differentiation

of nycobacteria

Pat ent ee:
Cogent Limted

Opponent :
Bi o- Rad Past eur

Headwor d:
Mycobact eri a/ COGENT

Rel evant | egal provisions:
EPC Art. 87, 54, 56, 114
Keywor d:

"Late-filed docunents -
"Priority (yes)"
"Novelty (yes)"
"I nventive step (yes)"

Deci si ons cited:

G 0002/98, T 0081/87, T 0375/91, T 0923/92,

T 342/ 98
Cat chword

EPA Form 3030 06. 03

adm ssibility (no)"

T 0548/ 97,



9

Européisches
Patentamt

European
Patent Office

Beschwerdekammern Boards of Appeal

Office européen
des brevets

Chambres de recours

Case Nunber: T 0120/00 - 3.3.4

DECI SI ON

of the Technical Board of Appeal 3.3.4

Appel | ant :
( Opponent)

Repr esent ati ve:

Respondent :
(Proprietor of the patent)

Repr esent ati ve:

Deci si on under appeal :

Conposition of the Board:

Chai r woman:
Menmber s:
V. Di Cerbo

of 18 February 2003

Bl O RAD PASTEUR
3, Boul evard Raynond Poi ncar é
F- 92430 Marnes | a Coquette (FR)

Vialle-Presles, Marie José
Cabi net ORES

36 rue de St. Pétersbourg
F- 75008 Pari s (FR

COGENT Limted

Tenpl e Court

11 Queen Victoria Street
London, ECAN 4TP (GB)

Armtage, lan

MEVBURN ELLI S

Yor k House

23 Ki ngsway

London WC2B 6HP  (GB)

Interlocutory decision of the Qpposition

Di vi sion of the European Patent O fice posted

1 Decenber 1999 concerni ng nai nt enance of

Eur opean patent No. 0460041 in anended form

U M Kinkel dey
A L. L Marie



-1 - T 0120/00

Summary of Facts and Subm ssi ons

2881.D

Eur opean Patent EP-0 460 041, claimng priority from
GB 8903968 (22 February 1989) (GBl) and GB 9000411

(9 January 1990) (GB2) was granted on the basis of a
set of 16 clains, independent clains 1, 3, 5 and 10 of
whi ch read:

"1. A nucleotide probe for the diagnosis and/or
epi dem ol ogi cal study of Mycobacterial infection, which
hybri di zes with Mycobacterium tubercul osis genom ¢ DNA

obt ai nabl e by screening a Mycobacterium tubercul osi s

genomc library with DNA of a plasm d pUS300 of
Mycobacteri um fortuitum which nucl eotide probe in

hybri di sation assay is capabl e of distinguishing and
characterising bacterial nenbers of the Mycobacterium
conpl ex either fromeach other, or fromother bacteria
not of the conplex and wherein the probe is other than
said plasmd."

"3. A nucleotide probe for the diagnosis and/or

epi dem ol ogi cal study of Mycobacterial infection, which
conprises, or hybridizes with, the nucl eotide sequence
depicted in Fig. 2 hereof, or its conplenentary
sequence, or which conprises, or hybridizes with a

nucl eoti de sequence obtainable froma genomic library
of an organi sm of the Mycobacterium tubercul osis

conpl ex by hybridization with the nucl eotide sequence
depicted in Fig. 2 hereof, which nucleotide probe in
hybri di zati on assay is capabl e of distinguishing and
characterising bacterial nenbers of the Mycobacterium

tubercul osis conpl ex, either fromeach other, or from

ot her bacteria not of the conplex.”
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"5. A nucleotide probe for the diagnosis and/or

epi dem ol ogi cal study of Mycobacterial infection, which
conprises, or hybridizes with, part or all of the

nucl eoti de sequence shown in either Fig.2 or Fig.4 of
the drawi ngs or its conplenentary sequence.”

"10. A nucl eotide probe for the diagnosis and/or

epi dem ol ogi cal study of Mycobacterial infection, which
conprises, or hybridizes, with, part or all of an
approximately 1.9kb nucl eoti de sequence which, in the
genonme of Mcobacterium tubercul osis strain 50410,

occurs i mredi ately downstream of the 3' end of the
nucl eoti de sequence shown in Fig.2 of the draw ngs."

An opposition was filed, but despite objections raised
under Articles 54 and 56 EPC, the patent in suit was
mai nt ai ned by the opposition division pursuant to
Article 102(3) EPC on the basis of an anended set of

13 clains, in which clains 1, 2 and 4 were identical to
the corresponding clainms as granted, clains 5 to 9 and
11 to 13 were the sanme as clainms 7, 9, 10 to 12 and 14
to 16 as granted. New claim 3 and anended claim 10 read:

"3. A nucleotide probe according to claim1, wherein

t he probe conprises a nucl eoti de sequence which
conprises part of said DNA obtainable by screening, and
whi ch hybridises with a repetitive insertion elenent in
t he chronosone of Mycobacteriumtubercul osis strains.”

"10. A nucleotide probe according to any one of clains
1 to 5 which does not show significant hybridization to
nucl ei ¢ acids from Mycobact eri um par at uber cul osi s,

Mycobacteriumintracel |l ul are, Mycobacterium phl ei

Mycobacterium fortui tum and Mycobacterium nmal nbense. "
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An appeal was | odged by the opponent (appellant)
agai nst the decision of the opposition division.

The respondent (patentee) replied to the appellant's
statenment of grounds of appeal.

Furt her subm ssions were nmade by the appellant in his
letter of 17 January 2003, to which a scientific
publication, an abstract of a scientific publication, a
nucl eoti de sequence conpari son and two experi nent al
data (Annexes Bl and B2) were annexed.

Oral proceedings were held on 18 February 2003.

The foll ow ng docunents are cited in this decision

(2) Z. Zainuddin et al., Journal of GCeneral
M crobi ol ogy, 1989, Vol. 135, pages 2347 to 2355
(3) D. Thierry et al., Nucleic Acids Research, 1990,
Vol . 18, No. 1, page 188
(6) WD 91/03558, with priorities FRL (6 Septenber
1989) and FR2 (2 March 1990)
(7) Letter fromM. J.-L. Guesdon (14 April 1994)
(9) Declaration of Me B. G cquel - Sanzey
(13) Letter from Mre. A Brisson-Noel (3 October 1989)
(16) Letter of M. J.M Garcia Lobo (15 July 1996)
(17) Sequence conparison between |S3411 and | S6110
(18) "Current Protocols in Mlecular Biology",
F.M Ausubel et al., editors, John Wley & Sons,
Inc, 1995, Vol. 1, pages 6.3.1 and 6.0.3
(18" )"Short Protocols in Ml ecular Biology",
F.M Ausubel et al. editors, John Wley & Sons,
I nc, pages 6-1 to 6-3
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(23) Declaration of Me. F. Portaels

(24) Declaration of Mre. B. G cquel

(30) Letter of M. M GCuerineau (23 Septenber 1996)

(31) Letters from GenBank and EMBL

(32) Declaration of M. J. Dale

(33) Declaration of M. S.H Gllespie

(34) Experinental studies from M. K D. Ei senach
(Annex | of respondent/patentee's letter of
16 April 1999).

VIIl. The argunents submtted by the appellant in witing and
during the oral proceedings can be summari zed as
foll ows:

Late-fil ed subm ssions:

- the subm ssion of 17 January 2003, which was already
announced in the statenment of grounds of appeal dated
31 March 2000 (pages 8 and 9), was an answer to the
obj ection of the opposition division that the opponent
had not established on the bal ance of probabilities
that the teaching of GBl (the priority docunent of the
patent in suit) did not allow the skilled person to
reproduce the results therein disclosed.

Articles 87 to 89 EPC

- plasm d pUS300, did not hybridize with the genom c
DNA of M tuberculosis and did not lead to the

i solation of the probes A3/1 and A3/2 described in GBl
the first priority docunent of the patent in suit.
Docunent (32) (figures A, B and C, piste 4), docunent
(24) (figure 6), docunent (23) (figures 2a to 2c)
showed the absence of hybridi sation under high

2881.D
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stringency conditions. This result was confirnmed by
docunent (34), which only showed in figures 6B, 6D, 7B
8A, 8B and 9 a non-specific hybridisation at |ow
stringency, that the skilled person would have

di sregarded, since docunents (18) and (18') i ndicated
t hat hybridisation results were only relevant, if they
wer e obtai ned under conditions of high stringency.

- the respondent's argunent according to which no
hybri di sati on was seen in docunent (32) (figure C
piste 4) at high stringency, because of a partial
degradation of the M tubercul osis DNA was neani ngl ess,
since it only was an unproven assunption and the
experiment should then have been carried out again with
a non-degraded DNA.

- the fact that a hybridisation was obtained with M
t ubercul osis strain BCG in docunent (32) was beside the
point, since GBl did not use this strain.

- the skilled person was hence unable to reproduce the
teaching of GBl, the first priority docunment of the
patent in suit, ie the isolation of a probe hybridizing
with the genomic DNA of M tubercul osis and pUS300.
Since no deposit of the probes was nmade, the patent in
suit was not entitled to its first priority.

Article 54(3) EPC

- as a consequence, docunent (6), which was entitled to
its first priority (FRL) (6 Septenber 1989) was state
of the art under Article 54(3) EPC and its subject-
matter novelty-destroying for the clains of the patent
in suit, since it described the preparation of probes
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enabling the skilled person to differentiate the
bacteria of the M tubercul osis conplex from each ot her
and from ot her nmycobacteria not belonging to this

conpl ex.

Article 56 EPC

- the technical problemthat the patent in suit ained
at solving was the provision of a DNA fragnent
originating fromM tubercul osis capable to distinguish
t he mycobacteria of M tubercul osis conplex from each
ot her and from ot her mycobacteria not belonging to this
conpl ex. The sol ution proposed was a repetitive
insertion element of the 1S3 famly. Docunent (9)
showed that such an elenent, as well as its properties
and its nucl eotide sequence, was disclosed in several
synposia in Septenber 1989, as confirmed by docunents
(16) and (30). Said sequence was al so published in
docunent (3) which was to be used against clains only
entitled of the second priority of GB2. Document (17)

al so showed that the skilled person was able to isolate
such a DNA fragnment. The skilled person was thereby
notivated and guided to the solution of the patent in

suit.

The argunents submitted in witing and during the oral
proceedi ngs by respondent can be summarized as foll ows:

Late-fil ed subm ssions:

- appellant's |ast subm ssion (letter of 17 January

2003) should not be allowed into the proceedi ngs, since
it was filed one nonth before the oral proceedings and
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did not | eave enough tine to the respondent for a

careful consideration

Articles 87 to 89 EPC

- GB1 enabled the preparation of the probe for the

di agnosis of M tuberculosis, since, as shown in the
experinments submtted (docunents (32) to (34) and (2)),
there was a hybridi sati on between the genom ¢ DNA of

M tubercul osis and the plasm d pUS300.

- the use of |low or nedium stringency conditions for
the isolation of probes was at the priority date of the
patent in suit a matter of routine for the skilled

per son.

- GB1 used high stringency conditions only for the
study of the properties of the A3/1 and A3/2 probes
obt ai ned, but not during their isolation.

- therefore, the patent in suit was entitled to the
priority date of GB1.

Articles 54 and 56 EPC

- as a consequence of the valid entitlenent to priority
of all the clainms, there could not be any objection
rai sed under Articles 54 and 56 EPC, since none of the
docunents could be validly cited agai nst the clains.

The appel | ant requested that the decision under appeal
be set aside and the European patent No. 0 460 041 be
revoked.
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The respondent requested that the appeal be dism ssed.

Reasons for the Deci sion

Late-fil ed docunents

2881.D

Annexes Bl and B2 of the appellant’'s subm ssion of

17 January 2003 are experinental data, as additional

evi dence in response to the judgenent of the opposition
di vi si on on docunent (23), and aim at show ng that
there is no hybridisation between a genomc DNA |ibrary
of M tubercul osis and pUS300 (Annex Bl), even if the
hybri di sation conditions of GBl (page 4) are foll owed
(Annex B2). Annex D is a conparison of the sequence
data of pAL5000 (the nucl eotide sequence of which is
according to the Annex 1 of the appellant:s subm ssion
of 16 April 1999 identical to that of plasm d pUS300)
with that of M tuberculosis and its purpose is to show
that the identical parts are too short to allow a
hybri di sati on between the two. Annexes E and C are,
respectively, an abstract of a publication and a
publ i cation, which have been published after the filing
date of the patent in suit, and show that M bovis BCG
al so contains an insertion elenment virtually identical

to that of the strains of M tubercul osis conpl ex.

In the statenent of the grounds of appeal (31 March
2000, pages 8 and 9), the appellant announced that an
8 nonth tine period was necessary for the conpletion of
t he experinental data of Annexes Bl and B2. However,

this subm ssion was filed four weeks prior to the oral
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proceedi ngs before the Board and thus al nost three
years after the filing of the grounds of appeal.

3. The facts of the present case are conparable to those
in decisions T 375/91 (17 Novenber 1995) and T 342/98
(20 Novenber 2001). These decisions have in conmon that
experinental data submtted about one or two nonths
prior to the oral proceedings before the Board of
appeal were not allowed into the proceedi ngs under
Article 114(2) EPC as having been late-filed. In the
case of decision T 375/91, the experinental data were
al so introduced about two years after the |ast
subm ssion of the other party. The reason invoked was
that the handling of such data was nore cunbersone and
ti me-consum ng than that of scientific publications,
since nost of the time they call for counter-
experinments. Therefore, to place the other party in
such a situation shortly before the oral proceedi ngs
was not conpatible with the principle of fair and equal
treatnment of the parties.

4. The ot her docunents were not nore relevant than the
docunents already on file and, accordingly, the Board
deci des under Article 114(2) EPC not to allow the
docunents annexed to the appellant's subm ssion of
17 January 2003 into the proceedings.

Claims 1, 2, 4, 11 to 16/ Right to priority

Reproducibility of priority docunment GBl (22 February 1989)

5. The right of priority is governed by Articles 87 to 89

EPC, which require that the European patent application
and the application, the priority of which is clained

2881.D



2881.D

- 10 - T 0120/ 00

relate to the "sanme invention", ie to the "sane
subject-matter”. Following the principle that a cited
docunent must contain an enabling disclosure for it to
cause lack of novelty, the priority docunment nust al so
di scl ose the invention clained in the subsequent
application in such a way that a skilled person can
carry it out. In the present case, the enabling
character of the disclosure of the priority docunent
GB1 has been objected to by the appellant.

The first priority docunment of the patent in suit, GBl
di scl oses the probes A3/1 and A3/2, their preparation
process and nmentions their nolecular weight and their
sel ective hybridization behaviour with bacteria of the
M tubercul osis conpl ex. The preparation process

i nvol ves the screening of a DNA library of a parti al
Sau3Al DNA-digest of M tuberculosis ligated to BanH -
di gested EMBL4 using pUS301, a reconbi nant plasmd
produced by the ligation of EcoRI-digested pUCL9 and
pUS300, the latter plasmd having its origin in

M fortuitum

The appel | ant argued, on the basis of experinental data
(docunent (23) (Fig. 2A, lane 3), docunent (24)

(Fig. 6), docunent (32) (Fig. C lane 4), docunment (34)
(Fig. 6D)) showi ng that under selective, high
stringency conditions no hybridisation between

M tubercul osis and pUS300 was obtained, that the A3/1
and A3/ 2 probes cannot be obtained follow ng the
process described in GBl. The non-specific
hybri di sati on seen under non-sel ective, |ow and nmedi um
stringency conditions (docunments (23) (Fig. 2B, lane 3),
(32) (Fig. Aand B) and (34) (Fig. 6B and C, Fig. 7B
Fig. 9B)) would be disregarded by the skilled person,



10.

2881.D

- 11 - T 0120/00

since, as shown by docunments (18) and (18'), only
results obtained under discrimnative, high stringency

conditions are rel evant.

The Board, however, agrees with the respondent and is
convinced that the skilled person would not
dogmatically stick to high stringency conditions for
hybri di zati on and di sregard positive results obtained
under conditions of |ow or internediate stringency as
non-specific, but would adapt these conditions on a
case-to-case basis in order to optim ze the signa
obt ai ned, thereby following the basic principle in
hybri di sati on experinments of |ooking for conditions
giving a signal-to-noise ratio suitable for identifying
a reasonabl e nunber of positive "spots".

| ndeed, contrary to appellant's position, neither
docunent (18) nor document (18'), which are both only
parts of scientific manuals, state expressis verbis

t hat high stringency conditions have to be used for the
hybri di zati on. Docunent (18) only indicates on page
6.3.1 (first paragraph) that "the probe should

hybri dize only to the desired clones and not to any

ot her cl ones” and nentions under the headi ng
“"Material s" both "Hi gh-stringency buffer I" and "Low
stringency buffer I". This being an indication that
results obtained under |ow stringency conditions are
not sought to be di sregarded. Docunent (18') is silent
on the stringency conditions which should be used for
screening a DNA library.

The skilled person would in the present case be
conforted in this attitude, because GBl reports the
successful isolation of the A3/1 and A3/ 2 probes, upon
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whi ch the skilled person has prinma facie no reason to
doubt. Furthernmore, GBl is silent on the stringency
conditions used for the hybridization of pUS300 to the
DNA gene library of M tubercul osis (page 3, heading
"Met hod of isolation of the probes”). The only place in
@Bl where stringency conditions are nentioned is on
page 4, when considering the properties of the already
i solated A3/1 and A3/ 2 probes. Thus, as far as the
hybri di sati on between M tubercul osis genom c DNA and
pUS300 is concerned, the skilled person is neither
encouraged nor restricted by the disclosure of GBl (and
of docunments (18) and (18'), cf supra point 9) to the
use of high stringency conditions.

Furthernore, the experinental data submitted by the
respondent (docunents (34), (32) and (33)) in response
to the appellant:s argunments and experi nental data show
t hat pUS300 does hybridize with M tubercul osis DNA at
| ow or internediate stringency.

Docunent (34) in Figure 9A (ethidiumbrom de stained
agarose gel of various Pvull-digested M tubercul osis
DNAs) and 9B (Southern blot of gel as depicted in
figure 9A using pUS300 as a probe and | ow stringency
conditions), has as an objective to "...see if there is
hybri di sati on between pUS300 and M tubercul osis
conpl ex DNA and specifically DNA from M tubercul osis
strain 50410...". It shows in lanes 3 to 5 a
hybri di sati on between M tubercul osis strain H37Rv,
bovis and BCG respectively, and pUS300. Figure 9A
showi ng a snmear suggests that a certain extent of
degradation has occurred. This does not render, in the
Board's view, these DNAs unsuitable for hybridisation
experinments, but only reduces the strength of the
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si gnal obtai ned and hence increases the risk of "fal se
negative". In Figure 9B, a |limted nunber of well

i ndi vi dual i sed bands gives a strong hybridi sation
signal. This hybridisation cannot be consi dered as non-
specific, since |l ane 10 corresponding to pUCl19 (a
negati ve control not supposed to hybridize with pUS300)
does not give, as expected, any band.

Docunent (32) ainms at reproducing the teaching of GBl
on the hybridisation behaviour of M tubercul osis and
M tuberculosis BCG with pUS300 at | ow, nedium and high
stringency and gives results simlar to those of
docunent (34): although the DNAs appear to be degraded
to a certain extent, hybridisation can be seen with

M tuberculosis at |ow and nmedi um stringency and for
strain BCG even at high stringency. Here again a few
bands give a strong signal. This satisfies the Board
that a skilled person working according to GB1 would
get this result.

Docunent (33) on Figures 1(a) and (b), show ng the
hybri di sati on between Pvull-di gested DNA of various
strains of M tuberculosis conplex and pUS300 and
pAL5000, confirns the results of docunents (32) and (34)
in so far as it shows a hybridizati on between vari ous
strains of M tubercul osis and pUS300.

Therefore, the Board is convinced that clainms 1, 2, 4,
11 to 16 are entitled to the priority right of GBl
(22 February 1989).
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Claims 3 and 5 to 10/Right to priority

Priority document GB2

16.

Priority docunent GB2 extends the teaching of priority
docunment GB1l by disclosing the restriction map of
"probe 5" and the nucl eotide sequence of its fragnments
5B and 5Cin Fig. 2 and 4. Further, GB2 indicates on
page 4 (first full paragraph) that part or all of the
sequences identified in fragnments 5B and 5C can be used
as probes. The Board is thus convinced that the clains
referring to Figure 2 or Fig 4, ie clains 3 and 5 to 10
can validly claimthe priority of GB2.

Novelty of clainms 1, 2, 4 and 11 to 16

17.

As a consequence of the acknow edgenent of the priority
right fromGBl (22 February 1989), docunent (6), the
first priority of which, (FR1l)(6 Septenber 1989), is
posterior to GBl, is not prior art under Article 54(3)
EPC agai nst the subject-matter of clainms 1, 2, 4 and 11
to 16.

Novelty of clainms 3 and 5 to 10

18.

2881.D

The sequence called "Formula 111" in docunent (6) is
different fromthat given in the priority docunents,
FRL (6 Septenber 1989) and FR2 (2 March 1990): not only
is the sequence of docunent (6) nuch | onger (1684

nucl eoti des instead of 1152), but it also shows a

di fferent sequence of nucl eotides. For instance, by
reference to the nunbering of docunent (6), positions
520, 612 and 629 show added "CGC', "TAG' and "C'
respectively.
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Decision T 923/92 (Q) EPO 1996, 564) was based on a
conpar abl e technical situation: the sequence of the
t-PA nmolecule in the first priority docunent differed
by three amino acids fromthat given in the second,
third priority docunents and the application as filed.
The priority right fromthe first priority docunent was
not acknow edged, because said docunment was not
considered as relating to the "same nolecule” as in the
appl i cation.

When applying the ratio decidendi of the above

menti oned decision to the present situation the Board
has, for the purpose of the present decision, to take
the position that docunent (6) cannot validly claimthe
priority of FRL (6 Septenber 1989) and FR2 (2 March
1990), so that docunment (6) is no prior art under
Article 54(3) EPC against clains 3 and 5 to 10 enj oyi ng
the priority right from GB2, which is earlier than the
filing date of docunent (6) (6 Septenber 1990).

The appellant in their statenent of grounds of appeal
(page 9) indicated in the first sentence under the
headi ng ANouveaut el t hat docunent (3) was novelty-
destroyi ng. However, the appellant neither in witing
nor during the oral proceedings substantiated this
position. Docunent (3) was only a basis for the

appel lant during the witten procedure for an inventive
step objection under Article 56 EPC against the clains
only entitled to the priority of GB2. The Board, hence,
will not deal with docunment (3) in the framework of
novel ty.
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The Board is thus convinced that the subject-matter of
the clains of the patent in suit neet the requirenents
of Article 54 EPC.

| nventive step

d ai ns

23.

24.

d ai ns

25.

2881.D

1, 2, 4 and 11 to 16

The objection under Article 56 EPC was raised by the
appel lant in view of docunents (9) and/or (3). Docunent
(9) states that the properties of 1S6110 were di scl osed
in three synposia in Septenber 1989 and its nucl eotide
sequence in the two |last of these synposia. Docunent (3)
al so di scl oses said nucl eoti de sequence.

However, since clains 1, 2, 4, and 11 to 16 enjoy the
priority right of GBl1 (22 February 1989), the oral

di scl osures made during the above nentioned synposia
(docunent (9)) cannot, whatever their content m ght
have been, destroy the inventive step of these clains.

3 and 5 to 10

As far as clainms 3 and 5 to 10, referring to the
sequences of Figure 2 and/or Figure 4 and enjoying the
priority right fromGB2 (9 January 1990) (cf supra
poi nt 16), are concerned, the question is whether the
teachi ng of docunments (3) and/or (9) were nade

avail able to the public before GB2. The sequence
depicted in Figure 4 of the patent in suit is identical
to that of post-published docunent (3). According to
docunent (9), it has also been shown on a di apositive
at two different synposia in Septenber 1989. In
docunents (16) and (30), participants at said synposia
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confirm having seen said diapositive. However, this is
no evi dence that the nucl eoti de sequence shown was the
sane as that of document (3) and, thus, of the patent
in suit. Docunment (13) is even an evidence to the
contrary, since on 3 October 1989, ie after the two
synposi a, the sequence is still said "not to be
perfectly achieved". Further, docunment (7) states that
sai d sequence has been submitted to the EMBL and
Genbank dat abanks under the accession nunbers M29899
and X17348 on 15 Novenber 1989. However, docunent (31)
originating fromsaid databanks shows that subm ssions
X17348 and M29899 were nade avail able to the public on
21 February 1990, whereby a publication in MEDLINE
occurred on 11 January 1990. These dates are posterior
to GB2 (9 January 1990). The Board is hence convinced
that the sequence of docunments (3) and (9) has been
made available to the public after GB2. Therefore,
nei t her docunent (3) nor docunent (9) are prior art
docunents in the sense of Article 54(2) EPC and have
not to be considered when the inventive step of the
subject-matter of clains 3 and 5 to 10 is at issue.

Therefore, the Board considers that the clains of the
patent in suit fulfil the requirements of Article 56
EPC.
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Or der

For these reasons it is decided that

The appeal is dism ssed.

The Regi strar The Chai rwoman

P. Crenona U. Ki nkel dey

2881.D



