BESCHWERDEKAMVERN
DES EUROPAI SCHEN

BOARDS OF APPEAL OF
THE EUROPEAN PATENT

CHAMBRES DE RECOURS
DE L' OFFI CE EUROPEEN

PATENTAMTS OFFI CE DES BREVETS
Internal distribution code:
(A [ ] Publicationin Q
(B) [ ] To Chairnmen and Menbers
(O [ ] To Chairnen
(D) [X] No distribution

DECI SI ON

of 22 Novenber 2002

Case Nunber: T 0217/00 - 3.2. 4
Application Nunber: 91203326. 3
Publ i cati on Nunber: 0479397
| PC. A01J 7/00
Language of the proceedi ngs: EN

Title of invention:

An inmplement for mlking an ani ma

Pat ent ee:
MAASLAND N. V.

Opponent :

Al fa Laval AB

Headwor d:
Laser / MAASLAND

Rel evant | egal provisions:
EPC Art. 100(c), 123, 111(1)
Keywor d:

"Added subject-matter (no)"
"Rem ttal"

Deci si ons cited:

Cat chword

EPA Form 3030 10.93



9

Européisches European Office européen
Patentamt Patent Office des brevets

Beschwerdekammern Boards of Appeal Chambres de recours

Case Nunber: T 0217/00 - 3.2.4

DECI SI ON

of the Technical Board of Appeal 3.2.4

Appel | ant :
(Proprietor of the patent)

Repr esent ati ve:

Respondent :
( Opponent)

Repr esent ati ve:

Deci si on under appeal

Conposition of the Board:

of 22 Novenber 2002

MAASLAND N. V.
Wever skade 10
NL- 3155 PD Maasl and (NL)

Corten, Maurice Jean F. M
Cctrooi bureau Van der Lely N V.
Wever skade 10

NL- 3155 PD Maasl and (NL)

Al fa Laval AB
Hans St ahl es vag
S- 147 80 Tunba (SE)

Lerwi I, John

A. A Thornton & Co.
235 Hi gh Hol born
London WC1V 7LE (GB)

Deci si on of the Opposition Division of the

Eur opean Patent O fice posted 20 Decenber 1999
revoki ng European patent No. 0 479 397 pursuant
to Article 102(1) EPC

Chai r man: C A J. Andries

Menmber s: P. Petti
C. Holtz



S - T 0217/ 00

Summary of Facts of Subm ssions

3227.D

An opposition based upon Articles 100(a), (b) and (c)
EPC was fil ed agai nst the European patent No. 479 397.

This patent is based upon the European patent
application No. 91 203 326.3 filed as a divisional
application (hereinafter "DA as filed") of the earlier
Eur opean patent application No. 89 202 372.2 published
under the publication nunber EP-A-360 354 (hereinafter
"EA as filed").

The patent was revoked by the decision of the

opposi tion division dispatched on 20 Decenber 1999. In
t he decision, the opposition division found that the
ground for opposition nentioned in Article 100(c) EPC
prejudi ced the nai ntenance of the patent.

On 15 February 2000 the patent proprietor (hereinafter
"appel lant”) | odged an appeal against this decision and
si mul taneously paid the appeal fee. A statenent setting
out the grounds of appeal was received on 27 Apri

2000.

Oral proceedings were held on 22 Novenber 2002.

During the oral proceedings the appellant filed an
anmended Caim1l (hereinafter "present Claim1") which
reads as foll ows:

"1. An inplenent for mlking an animal, such as a cow,
conprising a robot arm(6) carrying four teat cups
(45 to 48) at the end of the robot arm (6) and
coupling nmeans (50) for applying each teat cup to
a relevant teat of the animal, while there are
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further provided sensor neans (51), with the aid
of which the position of the teats can be

determ ned, as well as control neans (36, 40)
conpri sing servo-pneumati c positioning el enments
constituted by a pneumatic cylinder with

associ ated control electronics, which control
means (36, 40) are suitable for conveying, on the
basis of the teat position as determ ned by the
sensor means (51), the robot armend portion (34)
carrying said teat cups (45 to 48) in such a

posi tion under the aninmal's udder that a teat cup
(45 to 48) can be applied to the relevant teat,
characterized in that the sensor neans (51) are
constituted by a | aser sensor, the transmtter
beam of which being able to performa scanning
nmovenent in order to subsequently determ ne the
position of the teats.™

The appel | ant requested that the inpugned decision be
set aside and that the patent be naintained on the
basis of Caim1l (only request) as submtted in the
oral proceedi ngs on 22 Novenber 2002, and Clains 2 to
10 as granted, with the reference nunmeral 32 del eted
from d ai m 10.

The opponent (hereinafter "respondent”) requested that
t he appeal be di sm ssed.

The appel | ant essentially argued that the present
Claim 1 did not contravene the requirenents of
Articles 100(c) and 123 EPC.

The respondent essentially argued that the opposition
ground according to Article 100(c) EPC prejudiced the
mai nt enance of the patent on the basis of Caiml.
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t he Deci si on

The appeal is adm ssible.

The rel ationship of the present Claim1l to the patent
as granted (Articles 76(1) and 123 EPC)

Claim1l of the patent as granted is interpreted as

defining an inplenment for mlking an aninmal, such as a

cow, having the foll ow ng features:

Ad)
Aly)

Ally)

A2¢)

Bo)

Blo)

Clo

C2q)

B2J)

B219

the inplenment conprises a robot arm (6),

the robot armcarries one or nore teat cups (45
to 48),

said one or nore teat cups are carried by a
robot arm portion (34),

the robot armcarries coupling neans (50) for
appl ying each teat cup to a teat of the aninal
sensor neans (51) are provided,

with the aid of the sensor neans the position of
the teats can be determ ned,

control nmeans (36, 40) are provided;

the control neans conprise servo-pneunmatic
positioning el ements,

the control nmeans are suitable for conveying, on
the basis of the teat position as determ ned by
t he sensor means, the robot armportion (34) in
such a position under the animal's udder that a
teat cup can be applied to a relevant teat,

t he sensor means are constituted by a | aser
sensor,

the transmtter beamof the |aser sensor is able
to performa scanning novenent in order to
subsequently determ ne the position of the
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teats.

Claim1l of the patent as granted refers to "an
inplement ... conprising a robot arm (6) carrying one
or nore teat cups (45 to 48) and coupling nmeans (50)
for applying each teat cup to a teat of the animal"”
(colum 11, lines 54 to 56; enphasis added).

This statenent is anbiguous in so far as the term
"coupling nmeans"” can be considered as (syntactically)
relating either to the word "carrying” or to the word
"conprising". However, having regard to the description
of the patent which only refers to coupling neans
carried by a robot arm the term "coupling neans" has
to be considered as relating to the word "carrying". In
other words, Caim1 has to be interpreted as defining
coupling means carried by the robot arm (see feature
A2)) .

Claim1l of the patent as granted refers to "control
means (36, 40) conprising servo-pneunmatic positioning
el enents for conveying ... the robot arm portion

(34) ... in such a position under the aninmal's udder
that a teat cup (45 to 48) can be applied to a rel evant
teat” (colum 11, line 59 to colum 12, line 6;
enphasi s added).

The expression "for conveying ... the robot arm portion
(34) ..." has been considered as relating to the
expression "control neans" and not to the expression
"servo-pneunati c positioning elenents”, (see feature
C2y) .

This is consistent with the description and the
drawi ngs of the patent (see particularly Figures 7 and
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9 and the passages of the description relating to these
Fi gures), according to which the robot armend portion
is controlled not only by nmeans of cylinders 18, 22, 36
and 40 (which are provided with control electronics)
but al so by nmeans of m cro-processors 80 and 76 on the
basis of the signals provided by the sensor neans 51.

Feature B2g neans that there is a |aser in the sensor
nmeans, ie that a laser is used for the sensor neans
(see description of the patent: colum 6, lines 11 to
14 and colum 9, lines 30 to 36).

The expression "laser sensor” inplies that there is a

| aser beamemtted by a transmtter elenent. Feature
B21; explicitly defines this |laser beamin so far as it
refers to the transmtter beamof the |aser sensor

Mor eover, feature B2l specifies that the | aser beamis
able to performa scanning novenent, ie that the |aser
beamis a scanni ng beam

The present Claim1l is directed to an inplenent for
m | king an animal, such as a cow and specifies the
foll ow ng features:

Ad) the inpl enment conprises a robot arm

Al) the robot armcarries four teat cups,

All) said teat cups are carried by a robot arm end
portion,

Al2) the robot armcarries said teat cups at the end

of the robot arm
A2) the robot armcarries coupling neans for
appl ying each teat cup to a relevant teat of the

ani mal ,
Bo) sensor means are provided,
Bly) with the aid of the sensor nmeans the position of
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the teats can be determ ned,

control neans are provided;

the control neans conprise servo-pneunmatic
positioning el ements;

t he servo-pneumatic positioning elenents are
constituted by a pneumatic cylinder with

associ ated control el ectronics;

the control neans are suitable for conveying, on
the basis of the teat position as determ ned by
t he sensor neans, the robot armend portion (34)
in such a position under the aninmal's udder that
a teat cup can be applied to the rel evant teat;

t he sensor means are constituted by a | aser
sensor,

the transmtter beamof the |aser sensor is able
to performa scanning novenent in order to
subsequently determ ne the position of the
teats.

The present Claiml differs fromCdaim1l of the patent
as granted in that

(i)

(i)

(iii)

(iv)

feature Al has replaced feature Al; and feature
Al2 has been added;

feature All has replaced feature Allg

feature A2 and C2 have repl aced features A2; and
C2; respectively;

feature Cl1 has been added;

The amendnents according to item 2.3(i) above can be

derived froma passage on page 8 (lines 1 to 6) of the
description of the DA as filed ("teat cups 45, 46, 47
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and 48 are provided at the end of the robot arm

6 ..."). Since this passage is identical with a passage
in colum 9 (lines 3 to 8) of the EA as filed, these
anmendnents al so have a basis in the EA as filed.

The anmendnment according to item2.3(ii) above makes it

clear that the robot arm portion carrying the teat cups
is the end portion. This anmendnent can be derived from
t he passages in the description of the DA as filed and

of the EA as filed which are referred to in

section 2.3.1 above.

The anmendnments according to item2.3(iii) above have a
basis in Caim1 of the DA as filed as well as in
Claim1 of the EA as filed.

Feature Cl1 is referred to expressis verbis in the
description of the DA as filed (page 14, lines 24 to
29) as well as in the description of the EA as filed
(colum 14, lines 10 to 17).

In this respect, it has to be understood that the
wor di ng "servo-pneunmatic positioning el enents,
constituted by a pneumatic cylinder ..." neans that
each servo-pneumatic positioning elenent is constituted
by a pneunmatic cylinder.

The respondent argued that the statenent in Caim1l of
the patent as granted according to which the inplenent
conprises "a robot arm (6) carrying one or nore teat
cups (45 to 48) and coupling neans (50) for applying
each teat cup to a teat of the animal" was anbi guous
with respect to the rel ationship between robot arm and
coupling nmeans (see section 2.1.1 above), that the
corresponding statenent in the present daiml
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according to which the inplenent ... conprises "a robot
arm (6) carrying four teat cups (45 to 48) at the end
of the robot arm (6) and coupling neans (50) for

appl ying each teat cup to a relevant teat of the
animal" introduced even a greater anmbiguity into the
claimdue to the presence of the expression "at the end
of the robot arm (6)" between the words "cups" and
"and", and that the amendnent consisting in the
addition of feature Al2 (see item 2.3(i) above)
resulted in a lack of clarity of the present Claiml
(Article 84 EPC)

The board cannot accept this argunent, because the
added expression "at the end of the robot arm (6)" does
not influence the already present anmbiguity (see
section 2.1.1 above). Thus, this objection of the
respondent relates to the clarity of Caim1l as granted
and not to the clarity of the amendnents.

Havi ng regard to the above comments, the present
Claim 1 does not contravene the requirenents of
Articles 76(1) and 123(2) EPC.

Mor eover, since the amendnents nentioned in section 2.3
above consist either of the addition of a feature or of
the replacenent of a feature by a nore specific one,

t he amendnments do not contravene the requirenments of
Article 123(3) EPC

The objections under Article 100(c) EPC

The respondent asserted that the subject-matter of the
present C aim1l extends beyond the content of the EA as
filed in so far as this claimdoes not specify the
feature that "the sensor nmeans (51) are arranged on a
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novabl e nmenber (43) provided near and novably in
respect of the robot armend (34)" (hereinafter the
"mssing feature"), which was specified in the

i ndependent Claim1l of the EA as filed and was
essential for the solution of the technical problem
stated in the description of the EA as fil ed.

According to the respondent, the EA as fil ed does not
di scl ose an inplenment in which the sensor nmeans is not
arranged on a novabl e nenber provi ded near and novably
in respect of the robot armend. In this respect, the
argunents of the respondent can be sunmarized as
fol |l ows:

(1) In the description of the patent in suit the
problemto be solved is stated in colum 1
lines 19 to 26. According to this statenent it
is inmportant that the application of the teat
cups to the teats of the animal is effected
reliably and efficiently and that the sensor
nmeans is able to determ ne the position of the
teats in a sufficiently accurate and rapid way.

(i) The description of the EA as filed refers to
this problemin colum 1, lines 14 to 21 and
makes it clear that the feature concerning the
| ocation of the sensor neans on the novable
menber is essential for the solution of this

problem (colum 1, lines 38 to 45; colum 2,
lines 1 to 5).
(iii1) Independent claim26 of the EA as filed does not

contain any teaching regarding the |ocation of
the sensor neans with respect to the robot arm
because it does not nention the robot arm



. 10 - T 0217/ 00

| ndependent Claim 31 of the EA as filed is not
directed to the solution of the technical
problem stated in colum 1 of the description of
the EA as filed. Thus, these clainms cannot
represent a basis for the suppression of the

m ssi ng feature.

3.1.1 These argunents of the respondent are based upon the
assunption that Caim1l of the patent as granted, from
whi ch the present Caim1l has been derived, can be
derived only fromCaim1 of the EA as fil ed.

Having regard to the followi ng comments, this
assunption is not correct:

(1) An independent claimof a patent application
defines the invention, ie the matter for which
protection is sought, in terns of technical
features and normally represents a
generalisation of a specific exanple described
in the detailed description of the application.
Moreover, a claimitself represents a source of
i nformation.

The problemto be solved by the invention
defined by a claimeither can be expressly
stated as such in the description of the
application or can be understood fromit.

(i) In the present case, the EA as filed contains
not only the independent Claim1 but also the
i ndependent Claim 31 which is also directed to
an inplenment for mlking an animal and which has
a pre-characterising portion identical with that
of Cl aim 1.

3227.D Y A
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The pre-characterising portions of both Clainms 1 and 31
recite the follow ng features:

Acn) t he i npl ement includes a robot arm

Aly) the robot armcarries one or nore teat cups,

Al2.) the teat cups are carried near the end of the
robot arm

A2) the robot armcarries coupling neans for

appl ying each teat cup to a relevant teat of the

ani mal ,
Bo) sensor means are provided,
Bly) with the aid of the sensor nmeans the position of

the teats can be determ ned,

) control nmeans are provided;

C2ea) the control nmeans are suitable for conveying, on
the basis of the teat position as determ ned by
t he sensor means, the robot arminto such a
position under the aninmal's udder that a teat
cup can be applied to the rel evant teat.

The characterising portion of Claim31 refers to servo-
pneumatic positioning elenents in so far as it recites
t he feature that

Clen) the control neans conprise cylinders which are
constituted by servo-pneumatic positioning
el ement s.

Furthernore, the description of the EA as filed
contai ns a passage having a very general information
content and referring to servo-pneunati c positioning

el enents constituted by a pneumatic cylinder and
stating that "they render it possible for the teat cups
to be connected to the teats in an extrenely fast and
efficient manner" (columm 14, lines 10 to 17). This
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passage of the description nakes it clear that the
conbi nati on of servo-pneumatic positioning el enents
constituted by pneumatic cylinders - on the one hand -
and sensor neans constituted by a | aser sensor - on the
ot her hand - permts the solution of a problem
concerning the application of the teat cups to the
teats of the animal. Thus, this passage of the
description can be put in relationship to Caim31l in
so far as this claimrefers to servo-pneumatic
cylinders. Thus, Caim31 of the EA as filed in
conjunction wth the above nentioned passage in

colum 14 of the description of the EA as filed
represents a source of information disclosing an

i mpl ement which is provided inter alia with contro
means conpri sing servo-pneumati c positioning el enents
constituted by pneumatic cylinders and with a sensor
nmeans constituted by a | aser sensor, w thout specifying
the | ocation of the sensor neans.

In other words, Claiml of DA as filed, Caim1l of the
patent as granted as well as the present Caim1l can be
derived fromCaim31l of the EA as filed in conbination
wi th the above nentioned passage in colum 14 (lines 10
to 17).

Therefore, the present Caim1l can be considered as
havi ng been arrived at by anmending Claim1 of the DA as
filed and Claim1 of the DA as filed can be consi dered
as having been arrived at by anending Caim31 of the
EA as filed. Since neither daiml of the DA as filed
nor Claim31l of the EA as filed specify the |ocation of
t he sensor means on the robot arm the fact that the
present Claim 1l does not specify the "m ssing feature”
does not represent an extension of the subject-matter
in the neaning of Article 100(c) EPC.
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Mor eover, the respondent asserted that the subject-
matter of the present Caim1l extends beyond the
content of the EA as filed and beyond the content of
the DA as filed in so far as there is no general

di scl osure of feature B21; either in the EA as filed or
in the DA as filed. According to the respondent, the
descriptions of both the EA as filed and the DA as
filed only refer to a sensor neans which is rotatably
nounted on the robot armso that its scanni ng beam
extends substantially horizontally. In other words, the
respondent argued that neither the EA as filed nor the
DA as filed suggests a non-rotating |aser sensor which
is able to transmt a scanning beam

The board cannot accept this argunment of the respondent
for the foll ow ng reasons:

Feature B21; relates to the determ nation of the
position of the teats.

It is generally stated by feature Blg that the position
of the teats is determned with the aid of the sensor
means w t hout defining the sensor neans.

In this respect, the sensor neans is defined nore
specifically by feature B2gin so far as this feature
makes it clear that the sensor neans uses a | aser

Feature B21l; clearly indicates that the | aser sensor
defined by feature B2; with the aid of which the
position of the teats can be determned, is suitable
for transmtting a | aser beamwhich is able to perform
a scanni ng novenent. In other words, feature B2l; adds
wWith respect to feature B2; the information that the

| aser sensor has a scanning beam ie a beamable to
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perform a scanni ng novenent.

Features B2; and B21; are not specified either in
Claim1l of the DA as filed or in Caim31 of the EA as
filed.

The information that a | aser sensor (feature B2y can be
used as sensor nmeans - in conbination with servo-
pneunmati c el ements constituted by pneumatic cylinders
W th associated el ectronics - can be derived froma
passage which can be found in the description of both
the DA as filed (page 14, lines 24 to 29) and the EA as
filed (colum 14, lines 10 to 17). This passage has a
very general information content in so far as it
generally defines the nature of the sensor (I|aser
sensor) without referring either to the particul ar
structure of the sensor or to its |ocation.

The information that the | aser beamis able to perform
a scanni ng novenent can be derived froma sentence in
t he description of the DA as filed stating that "with
| asers a very narrow scanni ng beam can be obtained ..."
(page 3, lines 4 to 6: enphasis added) corresponding to
the sentence in the description of the EA as filed
stating that "using |l asers, a very narrow scanni ng beam
can be obtained ..." (colum 2, lines 45 to 47,

enphasi s added). Also this sentence has a very general
information content in so far as it generally defines

t he scanni ng beam of the | aser sensor w thout

i ndi cati ng how t he scanni ng novenent is perforned.

Therefore, features B2; and B21lg; do not extend the
subj ect-matter of the present Claim1l over the content
of either the DA as filed or the EA as fil ed.
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3.3 Having regard to the coments above, the objections
under Article 100(c) EPC as raised by the respondent do
not lead to the dism ssal of the appeal.

4. Rem ttal

The respondent also referred in the notice of
opposition to the grounds for opposition according to
Articles 100(a) and (b) EPC. These grounds however have
not been dealt wth in the decision under appeal.

Therefore, the Board - exercising its discretional

power according to Article 111(1) EPC - remts the case
to the opposition division for further prosecution on
the basis of Claim1l as submtted in the ora

pr oceedi ngs.

Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first instance for further
prosecution based on Claim1l as submtted in the ora
proceedi ngs on 22 Novenber 2002, and Clainms 2 to 10 as
granted, with the reference nuneral 32 deleted from
Cl aim 10.

The Regi strar: The Chai r man:

3227.D
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G Magouliotis C. Andries
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