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Summary of Facts and Submn ssions
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The appeal concerns European patent application
No. 95 915 297.6 (international publication No.
WO 95/31070) claimng 6 May 1994 as date of priority.

In a decision posted in witing on 13 Cctober 1999, the
exam ni ng di vision responsible for the exam nation of
the application refused the application for the reason
that the subject-nmatter of patent claim1l was not new
with regard to the prior art docunent cited by the
exam ni ng division as DI (EP-A-0 429 200, published
1991). daim1l1, which has been anended by the applicant
in the course of a hearing held before the exam ning

di vi sion on 24 Septenber 1999, reads as foll ows:

"A point-to-nmultipoint cellular television system (1)
including at least two cells, each provided with a
relatively | owpower transmtter station (T1, ..., T19)
for cell-w se transm ssion of at |east one tel evision
signal inacell (CL, ..., Cl9) of the cellular system
(1) in which cells are adjacent to at | east one other
cell of the cellular system and in which the
transmtter stations (T1, ..., T19) transmt, at |east
in part, the sane television signals in a mcrowave
band, the system (1) further including a plurality of

receiver stations (Rl, ..., R8) conprising a
directional receiving antenna (RAL, ..., RA8) for
receiving a television signal fromone of the
transmtter stations (Tl, ..., T19), characterized in
that each transmtter station (T1, ..., T19) is l|located
at a circunference (CF) of its cell (C1, ..., Cl19) of

the cellular system (1), and is provided with one
single directional transmtting antenna (TAL, ..., TA7)
for substantially radiating at | east one tel evision
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signal intoits cell (C1, ..., Cl19)."

Agai nst this decision the applicant filed a notice of
appeal on 2 Decenber 1999 in the Dutch | anguage and in
t he | anguage of proceedi ngs, requesting reversal of the
deci sion and grant of a European patent, and as an

auxi liary nmeasure oral proceedings. A reduced appea

fee was paid on the sane day; the grounds of appea

wer e subsequently filed on 15 February 2000.

According to the appellant docunent D1 disclosed a
broadcast network in which each transmtter unit was

| ocated within an area expressly defined therein as
“cell" or "reception area" of the correspondi ng
transmtter unit, and each transmtter unit conprised
two or nore directional antennas. In the enbodi nents
shown in Figures 3 and 4 the network was a triangul ar
lattice and conprised a honeyconb structure of

hexagonal cells, at the center of which a correspondi ng
pair of 180°-sector antennas was | ocated. The square

| atti ce network shown in Figures 5 and 6 of docunment D1
had simlar features. According to claiml1, however,
each transmtter station was |ocated at the
circunference of its cell and was provided only with
one single directional transmtting antenna so that the
i nvention had to be regarded as novel in view of
docunent D1.

In preparation of oral proceedings the Board

communi cated a provisional opinion to the appell ant
indicating in particular that the exam ning division
seened to have been right in raising a novelty
objection with regard to docunent D1. In response to
the sumons to oral proceedings the appellant filed a
| etter dated 23 August 2001, informng the Board that
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the appellant withdrew its request for oral proceedi ngs
and that instead it requested a decision be taken on
the file as it stood; if neverthel ess oral proceedings
will take place a representative of the appellant would
not be present. Subsequent to this letter the sunmons
wer e cancel | ed.

In a further letter dated 31 August 2001 the appel | ant
wi t hdrew the patent application "on the condition that
any fee is refunded". If no refund was possible the
application should not be considered withdrawn. In
addition the appellant declared the autonmatic debit
order from deposit account 28090021 as "unconditionally
revoked".

Reasons for the Deci sion

2241.D

The Board finds it necessary to decide on the appeal as
the conditional w thdrawal of the application dependent
on the appeal fee being returned could not, even if

adm ssi ble, be given effect for reasons which w ||
appear .

The appeal conplies with the requirenents of

Articles 106 to 108 and Rules 1(1) and 64 EPC, as well
as wWith the requirenents concerning the reduction of

t he appeal fees, which is allowed an applicant who
avails hinself of the options provided in Article 14(4)
EPC. The appeal is thus adm ssible.

The revocation of the automatic debit order from
deposit account 28090021 submtted by the appell ant
with [etter dated 31 August 2001 has no | egal
consequence regarding the adm ssibility of the appeal.
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According to point 13 of the Annex A1 to the
Arrangenents for deposit accounts (ADA) published in QJ
1999, Suppl. to No. 2/99, page 13, QJ 2000, 62 "debits
cannot be revoked in respect of fees whose decisive
paynment date precedes the date on which the revocation
was received". Since in the present case the decisive
paynent date is the expiry of the tine |limt set in
Article 108, sentence 2 EPC the revocati on has been
filed too late to affect paynent of the appeal fee.
Accordingly the appeal fee has to be considered validly
pai d.

The valid paynent of the appeal fee itself is a matter
of fact, which cannot be undone and which is not at the
di sposal of the appellant.

As to the nerits of the case, the primary issue to be
deci ded is whether the exam ning division was right to
refuse, in the |ight of docunent D1, the application
for lack of novelty.

Thi s docunent relates to broadcast networks which are
"particularly suitable for m crowave broadcast systens
such as M crowave Video Distribution Systens (MWDS) and
M crowave Multi-point Distribution Systens (MVDS)" (see
D1, colum 1, lines 4 to 9). Since a Mcrowave Milti -
point Distribution System (MVDS) is a point-to-

mul tipoint, nmulti-cell systemfor TV transm ssions by
m crowave the prior art broadcast network is of the
type defined in the pre-characterising portion of
claiml conprising relatively | ow power transmtter
stations associated to the cellular systemand a
plurality of receiver stations. As follows fromthe
radi ati on pattern shown in Figure 2, the receiving as
well as the transmtting antennas used are directional.
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These facts have not been contested by the appell ant.

The crucial point to be considered is, however, whether
or not in docunent Dl the characterising feature is

al so disclosed, i.e. the feature that each transmtter
station is located at a circunference of its cell and
provided with one single directional transmtting
antenna for substantially radiating at |east one
television signal into its cell

At a first glance the question has to be answered in
the negative: as argued by the appellant docunment D1
(see e.g. colum 3, lines 40 to 53) discloses
transmtter units, each of them having two 180°-sector
(or four 90°-sector) antennas operating either at
frequency F1 or F2 and expressly defines, as "cells" or
"reception area", the area which is covered by the
beans of the two (or four) sector antennas so that each
transmtter unit is located at the center of a
corresponding "cell". In the context of Article 54,
however, it is primarily the patent claimwhich defines
the scope of protection and which has thus to be

exam ned for determ ning whether it includes nmatters
formng part of the prior art.

Having regard to said feature in issue, such an

exam nation first requires a close consideration of the
techni cal neaning of the term"cell" as used in
claiml. In the general context of broadcast and
comruni cati on networks, the termrefers to the part of
the reception area of a transmtter station in which
conpared with the other stations using the sane
frequency (and/or polarisation) for a selected channe
its signal is the strongest and thus the best to be
used. This inplies that there is a unique relationship
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bet ween each cell and the best frequency, which allows
a receiver to select, at each location of the network,
the transmtter station providing the best reception
quality.

For the concept of cells the internal structure of the
transmtter stations is irrelevant, however. The actua
situation in a cell area nmay require nore than "one
single antenna"” as explained in the application with
reference to Figure 2 where for exanple the additiona
antenna of a repeater station RS is used. Repeaters
usual ly operate at the sane frequency as the
transmtter station so that the unique relationship
between cell and frequency is basically preserved. The
application in fact calls the coverage area a "sub-
cell" (see page 7, lines 2 to 9) if instead of a
repeater an additional transmtter station is provided
so that again the use in the application conplies with
the ordinary concept of cells. In fact, neither the
claims nor any other parts of the application indicate
that a particular transmtter site uses nore than one
frequency per channel for broadcasting the signal. The
Board concludes therefromthat the term"cell" is used
according to its normal technical neaning throughout

t he whol e application including claim1.

The feature in issue defines the transmtter station as
bei ng provided with "one single” antenna. In the |ight
of the enbodi ments shown in Figures 2 and 5 to 8 of the
application this neans that each transm ssion station
does not use nore than one radi ator per channel, i.e.

it does not transmt the signal in one cell at nore

t han one frequency per channel, which is in conformty
with the normal concept of a cellular system
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For docunment D1 however, it is sufficient to consider
only the enbodi nent of Figure 3, which displays
hexagonal "cells" which do evidently not bear such a
uni que relationship with the frequency of the signa
received fromthe correspondi ng transmn ssion station.
On the contrary, the docunent expressly teaches that a
receiver even within one "cell" nust discrimnate
between the signals of different frequencies, nanely
either F1 or F2 (see docunent D1, columm 2, lines 52 to
55, colum 3, lines 54 to 58, claim8). The frequency
to be selected is thus not related to the hexagona
“cell" but to the 180°-sector within such "cells".
Therefore the termcell as used in the application and
in particular in present claiml does not apply to the
hexagonal "cells" of docunent D1 but to the individual
180°-sectors. Wth respect to these sectors, however,
the transmtter stations are indeed provided with one
single directional transmtting antenna | ocated on the
ci rcunference and thus on the circunference of the cel
in ternms of present claiml.

The characterizing feature of claim1 is thus fully
anticipated by the prior art so that the application
does not conply with the requirenent of novelty as set
out in Articles 52(1) and 54 EPC, and the appeal nust
be di sm ssed.

The request for refund of the appeal fees cannot be
all owed since the only | egal basis for such a refund,
if a valid appeal has been filed, is Rule 67 EPC whose
requi renent that the appeal be all owed has not been
ful filled.
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For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

M Ki ehl S. V. Steinbrener
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