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Summary of Facts and Subm ssi ons

2668. D

This is an appeal against the decision of the
opposi tion division revoking European patent
No. O 581 411 (application nunber No. 93 303 351.6).

The grounds of opposition invoked in the notice of
opposition were |ack of novelty and | ack of inventive
step (Article 100(a) EPC) with regard to the state of
the art represented by the follow ng docunents:

El: "Progranmm er - und Betriebsanleitung - SYSTEM CNC
25.05 D', Sieb & Meyer electronic, Luneburg (DE)
and

E2: EP-A-0 461 733.

In the decision under appeal, the opposition division
hel d that the opposition was adm ssible and that the
repl acenent in granted independent clains 1 and 3 of

t he expression "one or nore" drilling paranmeters by the
expression "at least two" drilling paraneters in
accordance with the patent proprietor's request did not
conply with the requirenents of Article 123(2) EPC. In
t he decision the opposition division also expressed by
way of obiter dictumits opinion that the subject
matter of independent clainms 1, 3 and 10 as granted did
not define patentable subject matter under

Articles 52(1), 54 and 56 EPC having regard to the

di scl osure of docunent E1.

Oral proceedi ngs before the board took place on

17 Septenber 2002. In reply to an observati on nade by
the Chairman that in the decision under appeal the
opposi tion division had considered by way of
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obiter dictumonly the patentability of the clains as
granted, not however that of the anended clains, so
that the latter issue has not yet been decided by the
departnent of first instance, both the appell ant
(proprietor of the patent) and the respondent
(opponent) requested the board to reach a final
decision on the issue of the patentability of the
subject matter of the clainms anended in accordance with
the appellant's requests. At the end of the oral
proceedi ngs, the decision of the board was given.

The appel | ant requested that the decision under appeal
be set aside and that the patent be maintained in
anmended formon the basis of a set of clains filed as
mai n request with the letter dated 3 June 2002 and
page 2 of the description as filed during the oral
proceedi ngs, or on the basis of the set of clains
according to one of the six auxiliary requests filed
with the letter dated 3 June 2002.

| ndependent clains 1, 3 and 10 according to the main
request read as follows:

"1. A nmethod of drilling holes in a printed circuit
board mounted on a worktable novable in a horizontal

pl ane, said worktable conprising a worktabl e novenent
assenbly for noving said table in said horizontal

pl ane, and conprising a controller for controlling the
operation of the drilling machine, said controller
transm tting novenent instructions to said novenent
assenbly to nove said worktable, the nmethod conprising
t he steps of:

inputting data into said controller, said data
conprising a plurality of dwell tines wherein said
dwel |l tinmes are selected to provide a relatively short
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delay tinme before drilling said given hole while
achi eving sufficient hole placenment accuracy and
wherein said dwell times depend upon and are determ ned
by at least two drilling paraneters, including:
a given dianeter of a given drill tool; and
a desired degree of placenent accuracy of a given
hole to be drilled;
selecting a first drill tool for drilling a first hole
in said printed circuit board wherein said first drill
tool has a first dianeter
nmounting said first drill tool into a spindle on the
drilling machi ne;
automatically setting a dwell tine for del aying
drilling said first hole, wherein said setting step
includes a step of selecting said dwell tine fromsaid
plurality of dwell tines;
novi ng sai d wor kt abl e usi ng sai d wor kt abl e novenent

assenbly toward a desired drill location on said
printed circuit board for drilling said first hole;
delaying drilling said first hole for the duration of

said dwell tinme so that said novenent assenbly has
sufficient tine to position said worktable in order to
achi eve said sufficient hole placenent accuracy; and

drilling said first hole after said dwell time has
el apsed. "
"3. A nethod of drilling a workpiece using a drilling

machi ne, conprising the steps of:

providing a plurality of predefined dwell tinmes which
vary according to at |east two predefined drilling
par aneters;

selecting a drill tool having a first dianeter;
automatically selecting fromsaid plurality of
predefined dwell tinmes and in accordance with said
paranmeters a dwell time corresponding to a set of

2668. D Y A
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conditions of a drilling operation, wherein said dwell
time is selected in order to obtain a satisfactory
degree of hol e placenent accuracy and hole quality with
respect to a hole drilled during said drilling
operation having said set of conditions while

optim zing the speed with which said hole is drill ed;
noving said drill tool and a desired hole drilling

| ocation on said workpiece relatively closer in order
to close a distance between said drill tool and said

| ocation; and

delaying initiation of said drilling operation for the
duration of said dwell tine to allow said distance to
becone sufficiently small to obtain said satisfactory
degree of hol e placenment accuracy and hole quality."

"10. A drilling machine for rapidly and efficiently
drilling a workpiece, conprising:

a worktabl e novable in a horizontal plane, in use said
wor kpi ece bei ng securely nounted on said worktabl e;

a wor kt abl e novenent assenbly for noving said worktable
in said horizontal plane, said novenent assenbly being
capabl e of noving said worktable in small and precise

i ncrements;

a spindl e nmounted above said worktable, said spindle
adapted to have a drill tool nounted therein;

means for automatically changing the drill tool nounted
in the spindle; and

a conputer controller for controlling said drilling
machi ne system wherein said controller conprises a
menory device having a data source stored therein, said
data source containing predeterm ned dwell tines that
vary in accordance with the dianeter of any given drill
tool used in a given drilling operation and in
accordance with a desired degree of placenent accuracy
of a given hole to be drilled, so that one of said
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dwel | tinmes may be automatically and rapidly sel ected
fromsaid data source to correspond to a dianeter of
the drill tool selected by said automatic changi ng
means and sai d desired degree of placenent accuracy in
order to optim ze the efficiency of said systemand the
quality of holes drilled.”

Claim2 and clains 4 to 9 according to the main request
are appended to claiml1 and to claim3, respectively.

The wording of the clains according to the auxiliary
requests is not relevant to the present decision.

| V. The respondent for his part requested that the appeal
be di sm ssed.

V. The appellant's argunents in support of his requests
are essentially the foll ow ng:

The statenent of grounds of opposition failed to

i nclude a substantiation of the objection of |ack of
novelty and also failed to contain a full reasoning of
t he objection of |lack of inventive step. For this
reason, the opposition did not comply with

Article 99(1) and Rule 55(c) EPC and was therefore

i nadm ssi bl e pursuant to Rule 56(1) EPC

The determ nation of the dwell tinmes according to at

| east two drilling paraneters is directly and

unambi guousl y derivable fromthe passages of the
publication of the original application in colum 6,
lines 28 to 30, 35 and 46 to 47, and colum 6, line 56
to colum 7, line 6. The use of the two paranmeters
specified in anended clains 1 and 10 is al so supported
by the original claim1l and by the enbodi nent disclosed

2668. D Y A
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in the original application with reference to Figure 4.

The publication of the alleged prior art docunent E1l
has never been proved. It may well be possible that
docunent E1 was an internal docunent avail able only
wi thin the conpany Sieb & Meyer w thout ever having
been nmade publicly available. But even if docunment E1
was considered conprised in the state of the art, the
presence of an inventive step should be acknow edged
for the foll ow ng reasons.

Docunment E2 discloses a drilling machine having a tool
changer. However, the docunent is silent as to any
dwel | tinme. The use of extended dwell times as required
by worktables of a big size and a high inertia |leads to

a slowdrilling rate. This problemis addressed in
docunent E1 which, if considered as prior art,

di scloses a drilling machine operating with a different
dwell tine for each drill tool. In docunment El

however, although a different optimzed dwell tine for
each drill tool nmay be obtained fromthe nachine

manuf acturer, only one single dwell tine can be entered
in the systemfor each drill tool, resulting in that
all drilling operations carried out by the control
systemwi th a particular one of the selectable dril
tools are all carried out with the same dwell tinme. In
addi tion, document El1 nerely teaches that big drill
holes require a lower drilling precision than snal

drill holes and is far from suggesting that not al

drill holes having the sane dianeter require the sane
degree of drilling accuracy and therefore the sane
dwel | tinme. The latter concept is neither disclosed nor
suggested in the alleged prior art and is

advant ageously used in the invention to increase the
flexibility in setting the dwell tinme of each drilling
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operation so that the throughput can be optim zed while
mai ntai ning a satisfactory hol e placenent accuracy by
selecting the dwell time for drilling a specific hole
according to the location precision required by the

i ntended use of the hole.

The respondent’'s argunents in support of his request
can be summari sed as foll ows:

Wth regard to the question of the adm ssibility of the
opposition, the statenent of grounds of opposition
contai ned a detail ed discussion of the correspondence
between the features of the clainmed subject nmatter and
the disclosure of the prior art references and a line
of reasoning in relation to the conbinati on of these
references. Thus, at |east the objection of |ack of
inventive step was appropriately substantiated, and

al ready for this reason the opposition is adm ssible.

There is no disclosure in the original application in
support of the determ nation of the dwell tinmes on the

basis of "at least two" drilling paraneters. The patent
identifies the hole dianeter as the essential drilling
paranmeter (colum 5, lines 45 to 55), and the inclusion

in amended clains 1 and 10 of the placenent accuracy as
an additional essential drilling paranmeter constitutes
additional technical information that has not been

di sclosed in the original application. In addition,
there is no support in the original application for
restricting the subject matter of independent claim3
to at |east two paraneters w thout sinultaneously
restricting the paraneters to the two particul ar
paraneters specified in anended clains 1 and 10.

The letter of Sieb & Meyer dated 22 Novenber 1999 and
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filed during the proceedi ngs before the first instance
proves that the system of docunent E1 has been on the
market. In any case, even if it were assuned that the
docunent was initially issued for internal use only,
the priority date of the opposed patent is about
thirteen years after the date "January 80" shown on the
front page of document E1 and it is therefore fair to
assune that the disclosure of the docunent has been
made public before the priority date of the patent.

Novel ty over the disclosure of docunent E1 is

acknow edged only in so far as document E1 does not
mention the control of the drilling operation according
to the drilling precision and the desired degree of

pl acenent accuracy of each hole to be drilled. It is
trivial, however, to take into account the placenent
accuracy of the drill holes because it is inherent to

t he di scl osure of docunent E1 that all drilling
paraneters are to be selected according to the desired
degree of placenent accuracy. Consequently, the skilled
person, seeking to inprove both the throughput
efficiency and the accuracy of the drilling operation
of the system of document E1, nust, and not just could
or would, programthe programmable dwell tines of the
systemas a function of all the drilling paraneters

i nfluencing both the efficiency and the accuracy of the
drilling operation. Accordingly, the skilled person
woul d not only consider paraneters such as the speed of
t he worktable and the paraneters |listed on pages 20

and 21 of docunent E1, but would necessarily consider

al so the desired precision and | ocation accuracy to be
assigned to each drill hole, thus arriving at a system
operating with different dwell times for each tool

di aneter.
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Reasons for the Decision

1

2668. D

Adm ssibility of appeal

The appeal is adm ssible.

Adm ssibility of opposition

The appel l ant objected for the first tine in his
statenent of the grounds of appeal that the opposition
had not been appropriately substantiated in the
statenent of grounds of opposition.

As al ready pointed out by the board in the annex to the
sunmons to oral proceedings, during the opposition
proceedi ngs before the first instance the appell ant
apparently had no particular difficulty in
under st andi ng and countering the argunents put forward
in the notice of opposition in support of an all eged

l ack of inventive step in view of the docunents cited
by the opponent (respondent), fromwhich it can be
concl uded that the opposition was adequately
substantiated, at |east in respect of the alleged |ack
of inventive step. The appellant did not dispute this
vi ew during the subsequent oral proceedings, and the
board concl udes that the opposition is adm ssible in so
far as at |east one of the grounds of opposition

i nvoked by the respondent under Article 100(a) EPC,
nanely that based on lack of inventive step

(Articles 52(1) and 56 EPC), has been properly
substantiated as required by Rule 55(c) EPC (see
decisions T 182/89, Q) 1991, 391, point 3 of headnote
Il and T 204/91, not published in QJ, point 5 of the
reasons, |ast paragraph).
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Appel lant's mai n request - Conpliance of the anendnents
with the requirenents of Articles 123(2) and (3) EPC

Claim1 according to the main request differs from
claiml as granted in that the expression "one or nore
drilling paraneters” has been replaced by "at |east two
drilling paraneters”, and in that the expression "at

| east one of" preceding the recitation of the two
particular drilling parameters considered in the claim
has been del et ed.

In the original application the dwell tines are said to
depend upon, and to be determ ned by "various drilling
paraneters” (colum 6, lines 25 to 31 of the
publication of the original application), wherein "one
drilling paraneter used is the size or dianmeter of the
drill tool"™ (colum 6, lines 35 to 37) and "anot her
parameter [...] is the hole [placenent] accuracy"”
(colum 6, lines 46 to 51), the description further
speci fying "other possible paranmeters affecting the
dwell time" (colum 6, line 56 to colum 7, line 6). In
the board's view, these statenents constitute a clear
basis for the determ nation of the dwell tinme on the
basis of two or, alternatively, on the basis of nore
than two of the drilling parameters, the paraneters
including the diameter of the drill tool and the degree
of hol e placenent accuracy. The determ nation of the
dwel | tinme on the basis of just two paraneters
constituted by the diameter of the drill tool and the
degree of hol e placenment accuracy is al so supported by
t he enbodi nent disclosed in the original application
with reference to the table shown in Figure 4 and

i nvol ving the use of two such paraneters (colum 7,
lines 22 to 26).
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Accordingly, there is a clear basis in the original
di scl osure for the anmendnents nmade to claim 1l according
to the main request.

| ndependent claim 3 of the main request differs from
claim3 as granted in that the expression "according to
one or nore predefined drilling paraneters” has been
repl aced by "according to at |east two predefined
drilling paraneters".

As already put forward in point 3.1 above, the

determ nation of the dwell times according to at | east
two drilling paraneters is directly and unanbi guously
derivabl e fromthe disclosure of the original
application. The argunent of the respondent that there
is no basis in the original application for the
l[imtation to at | east two paraneters w thout

simul taneously restricting the paraneters to the two
particular drilling paranmeters specified in the anended
claims 1 and 10 is not convincing because the original
claim3 and the passage in colum 6, line 56 to

colum 7, line 6 of the original description already
support the determ nation of the dwell tines on the
basis of a plurality of drilling paranmeters, wthout

t hese paraneters being necessarily restricted to the
drill tool dianeter and the placenent accuracy of the
drill hole.

| ndependent claim 10 of the main request differs from
claim 10 as granted in that the dwell tinmes also vary
"in accordance with a desired degree of placenent
accuracy of a given hole to be drilled" and in that the
selected dwell tinme also corresponds to "said desired
degree of placenent accuracy".
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These anmendnents are al so based on the passages of the
original disclosure nentioned in point 3.1 above, and
in particular on those passages referring to the
determ nation of the dwell time according to the
desired hol e pl acenent accuracy.

The additional features of the remaining clains 2 and 4
to 9 are identical to the corresponding features of
claims 2 and 4 to 9 as grant ed.

The description has been adapted to the anended wordi ng
of the clainms and supplenented with a brief sumary of
t he rel evant content of docunment E1 to conply with the
requi renents of Rules 27(1)(b) and (c) EPC. The Board
is satisfied that these anendnents conply with the
requirenents of Article 123(2) EPC.

Since the anmendnents nade to the patent clearly limt
its scope of protection, the Board is satisfied that no
extension of the protection conferred has occurred.

Accordingly, the patent docunents as anended accordi ng
to the appellant's main request satisfy the
requirenments of Articles 123(2) and (3) EPC

Docunment E1 - Availability to the public

Docunent E1, a bookl et containing the progranm ng and
operating instructions of the "SYSTEM CNC 25. 05 D' of
Sieb & Meyer both in German and English, bears the
imprint "January 80" on its front page and the headi ng
"software code from Novenber 1980" on the | ast page of
t he docunent. It is therefore reasonable to assune that
t he bookl et was drawn up about twelve years before the
priority date (27 July 1992) of the patent in suit. A
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bookl et containing the progranmm ng and operating
instructions of a device and having the characteristics
of document E1 is usually addressed to the users that
have purchased the device, and therefore it can be
assuned that the bookl et was issued for public use. The
instruction at the penultimate paragraph on page 21 of
docunent E1 to ask the machine tool manufacturer for
opti mum paraneters, the detailed description in the
letter of Sieb & Meyer dated 22 Novenber 1999 as filed
by the appellant during the opposition proceedi ngs of
the characteristics of the system series "CNC 25. 05",
of which the system "CNC 25.05 D' constitutes a | ow
cost version (docunent E1, first sentence on page 12),
and the reference in docunent E2, a patent docunent
publ i shed on 18 Decenber 1991 and relating to a high
speed precision drilling system to a "nodel 35
controller marketed by Sieb & Meyer GrbH' as being "a
commercially available unit" (colum 27, |ines 37

to 40) constitute further indications that the system
di scl osed in docunment E1 was intended to be freely
avai |l abl e on the market. In these circunstances, the
appel lant's contention that the booklet was issued by
the conpany Sieb & Meyer for internal use only is not
consi dered convincing. In addition, although there is
no evidence as to the exact date at which docunent El
was actually nade available to the public, a period of
time of twelve years is |long enough to assune that the
docunent was in any case nmade available to the public
within this twelve-year period. The plausibility of the
further contention of the appellant that the bookl et

m ght have been kept confidential until at |east the
priority date of the patent in suit is so lowthat, in
the Board's view, the burden of proof for this
contention woul d be incunbent on the appellant. The
appel  ant, however, has submtted no evidence
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what soever in support of his subm ssions in this
respect .

Accordingly, in the present circunstances the Board is
convi nced that docunment E1 was nmade available to the
public before the priority date of the patent in suit
and that, consequently, this docunment is conprised in
the state of the art.

Appel lant's main request - Patentability of the subject
matter of the clains

Procedural nmatters

I n accordance with the requests nmade by both the

appel  ant and t he respondent during the oral
proceedi ngs held before the Board (see point Il above),
the Board deened it appropriate to exercise its

di scretion under Article 111(1) EPC to decide itself on
the patentability of the subject matter of the clains
according to the appellant's nmain request, even if this
i ssue has not been considered by the opposition

di vi si on.

The prior art

It was undisputed by the parties that - if docunment E1
was considered as a prior art document - the drilling
nmet hod and the system "CNC 25.05 D' disclosed in this
docunent represents the closest prior art from which
the invention defined in any of the independent clains
sets out. This systemconstitutes the operation control

systemof a drilling machine (page 1, first sentence

and page 13, penultimate sentence of either one of the

German and English versions) for drilling a workpiece
.
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nmount ed on a worktable by nmeans of a drill tool nounted
on a spindle, the drill tool being selected anbng a
plurality of drill tools (see page 20, in particular
features (a) and (b)). The control system enables
control of the novenment of the worktable in a

hori zontal plane (see the XY servo-drive control on
pages 89 and 90) as well as manual and programrabl e
automatic drill tool change (see entry "T1l + T15" on
page 4). The control system al so includes software for
controlling the different operations of the drilling
machi ne (pages 3 to 7 and 12), and in particul ar

i ncl udes data source identifying each of the sel ectable
drill tools by the corresponding drill diameter and
assigning to each of the drill tools a predeterm ned
value for each of a plurality of paraneters, which

val ues are input in the control system beforehand
(pages 20 and 21 and the exanple on page 24). The
paraneters include, anong others, the dwell tinme, i.e.
the delay in initiating the drill stroke after
positioning of the hole drilling |ocation relative to
the drill tool (page 21, penultimate paragraph). Thus,
the drilling control operation of the system disclosed
in docunent E1 results in a sequence of drilling
operations each carried out with a selected one of the
available drill tools, the dwell time of each of the
drilling operations being determned by the drill tool
selected for the corresponding drilling operation.

Docunent E2 discloses an automatic drilling apparatus
for precision drilling of workpieces such as printed
circuit boards, the apparatus conprising a tool changer
and a conputer controller (abstract together with
colum 4, lines 32 to 36 and colum 27, lines 33

to 47).
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| ndependent claim3

The Board will deal with independent claim3 first for
reasons of sinplicity.

It follows fromthe analysis of docunent El1 in

poi nt 5.2 above that the operation of the control
system di scl osed in the docunent results in a nmethod of
drilling a workpiece using a drilling machine, from

whi ch the nmethod defined in independent claim3 differs
essentially in that the plurality of dwell tines

avai l abl e for controlling the drilling operation vary
not just according to one drilling paraneter, i.e.

according to the selected drill tool identified by its
drill dianmeter, but according to at least two drilling

paranmeters, the automatic selection of the dwell tine
corresponding to a set of conditions of a drilling
operation being carried out in accordance with the at

| east two drilling paraneters in order to obtain a
satisfactory degree of hole placenment accuracy and hol e
quality of the hole drilled during the drilling
operation while optim zing the speed with which the
drilling operation is perforned.

According to the appellant and as di scussed in the
patent specification (colum 2, lines 25 to 29 and
colum 5, line 52 to colum 6, line 2), the technical
ef fect achieved by the distinguishing features
identified above is a |arger degree of freedomin the
selection of the dwell tines so as to allow

optim zation of the drilling rate while at the sane
time achieving a satisfactory placenent accuracy and
quality of the drill holes.

Accordingly, the objective problem solved by the nethod



2668. D

- 17 - T 0328/ 00

defined in independent claim3 with respect to
docunment E1 as the closest prior art is the

optim zation of the throughput of the drilling machine
while at the sane tinme achieving a satisfactory degree
of hol e placenent accuracy and hole quality.

The skilled person, faced with the objective problem
fornmul ated above, would understand that the use in
docunent E1 of a different dwell time for each drill
tool inherently achieves a predeterm ned degree of hole
pl acenent accuracy and hole quality and a predeterm ned
hole drilling rate. However, the control system of
docunent El1 is designed to accept as an input one
single dwell tinme for each drill tool (page 21, lines 1
to 12), and there is no teaching or indication in the
prior art that would |ead the skilled person to nodify
the operation of the control system of docunent E1l so
as to arrive to the drilling nmethod according to
claim3. In particular, even if it were assuned that
the skilled person would recognise in the indication in
docunent E1 requiring the operator to ask the machine
tool manufacturer "for the optinmumdwell tines”

(page 21, penultinmate paragraph) a possibility of

i mproving the accuracy and quality of the drill holes
and/ or the throughput of the machine, he would then at
the nost consider the optimzation of the dwell tine
and therefore the drill precision and the drill speed
associated with each individual drill tool. This
procedure, however, would result in the replacenent of
the set of dwell tinmes stored in the control system by
the new set of optimzed dwell tinmes which would in
turn be automatically selected according to one single
parameter, i.e. according to the drill tool selected
for each drilling operation.
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The respondent has submtted that the skilled person
woul d regard as an inperative the use of the
appropriate dwell time in the drilling operation of
each hole in order to drill all holes wth the desired
degree of placenent accuracy and quality, and that for
this reason the skilled person would consider, wthout
t he exercise of any inventive ingenuity, automatically
varying the dwell tinme assigned to a specific drill
tool according to a second paraneter relating to the
pl acenent accuracy and quality of the hole to be
drilled. This line of argunment, however, does not
persuade the Board as no hint can be found in the prior
art that would lead the skilled person to depart from
assigning a predetermned dwell tine, and therefore a

predeterm ned drilling speed and a predeterm ned degree
of accuracy, to all the drilling operations carried out
with the sane drill tool as taught in docunment El in

order to solve the problem fornul ated above. On the
contrary, the respondent’'s subm ssion runs counter the
di scl osure of docunment E1 that all paraneters that

m ght have an influence on the accuracy and the speed
of the drilling operation, such as the dwell tinme and
the remaining drilling paraneters considered in the
docunent (see paranmeters (b), (c) and (d) on page 20),
are all unequivocally determned by the drill tool
selected to carry out the drilling operation. In

addi tion, document E2, the other one of the docunents
consi dered during the proceedi ngs, does neither

di scl ose nor suggest drilling with varying dwell tines
and therefore does not provide any teaching in this
respect .

The Board concludes that, having regard to the prior
art considered by the parties, the skilled person would
not have reached the subject matter of claim3 in an
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obvi ous way. Therefore, the subject matter of
i ndependent claim 3 of the main request involves an
inventive step within the nmeaning of Article 56 EPC.

| ndependent claim1

The drilling nmethod defined in claim1 differs fromthe
met hod di scl osed in docunment E1 and referred to in
points 5.2 and 5.3 above, apart fromthe
straightforward application to the drilling of printed
circuit boards as known from docunent E2, essentially
in that the dwell tine depends upon and is determ ned
not only by the selected drill tool identified by its
drill diameter, but also at |east by a second paraneter
i ncluding a desired degree of placenment accuracy of the
hole to be drilled.

The technical effect achieved by these distinguishing
features is the sanme as that achieved in respect of the
di stingui shing features of independent claim3 (see
poi nt 5.3 above). Accordingly, the objective problemis
the sane as that fornmulated in point 5.3 above with
respect to the subject matter of claim3.

As pointed out in point 5. 3 above, however, none of the
prior art references would |lead the skilled person to

vary the dwell time of a drilling operation to be
carried out with a selected one of the drill tools
according to an additional drilling paraneter, still

| ess according to the degree of placenent accuracy of
the hole to be drilled.

For this reason, also the subject matter of claim 1l of
the main request can be considered to involve an
inventive step within the nmeaning of Article 56 EPC.
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| ndependent cl aim 10

The di scl osure of docunent E1 relative to the operation

control systemof a drilling machine results in a
drilling machine for drilling a workpiece conprising a
controller, fromwhich the drilling machine defined in

i ndependent claim 10 differs essentially in that the
dwel | tinmes contained in the data source stored in the
controller vary not only in accordance with the
diameter of the drill tool used in the drilling
operation, but also in accordance with a desired degree
of placenent accuracy of the hole to be drilled so as
to optimze the efficiency of the drilling machi ne and
the quality of the holes drilled.

The prior art would not |lead the skilled person to a
drilling machine having the features of claim 10 for
reasons anal ogous to those put forward in point 5.4
above with regard to the subject matter of claim1l. For
this reason, also the subject matter of independent
claim 10 of the main request can be considered to

i nvol ve an inventive step within the neani ng of

Article 56 EPC.

For the above reasons, independent clains 1, 3 and
10 according to the appellant's main request are

al | owabl e under Article 52 EPC. Dependent clains 2
and 4 to 9 are also allowable by virtue of their
dependency on al |l owabl e i ndependent clainms 1 and 3,
respectively.

Auxi liary requests

Since the subject matter of the clains according to the
mai n request is allowable, consideration of that of the
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auxiliary requests is not necessary.

7. The Board concludes that the patent as anended
according to the appellant's main request and the
invention to which it relates neet the requirenents of

t he convention. Accordingly, the patent can be
mai nt ai ned as anmended (Article 102(3) EPC)

Or der

For these reasons it is decided:

1. The deci sion under appeal is set aside.
2. The case is remtted to the departnent of first
instance with the order to maintain the patent in

anended formw th

- claims 1 to 10, filed as main request with the
appellant's letter dated 3 June 2002,

- description, page 2 presented at the oral
proceedi ngs and pages 3 to 5 as granted,

- draw ng sheets as granted.

The Regi strar: The Chai r man:

P. Martorana E. Turrini
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