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Conposition of the Board:
Chai r man: R K. Spangenberg

Menmber s: M M Eberhard
J. H Van Moer

Summary of Facts and Subm ssi ons

The appeal is fromthe decision of the opposition

di vi si on revoki ng European patent No. 0 644 853. The
patent was granted in response to European patent
application No. 93 913 716.2. The deci sion was based on
three sets of anended clainms submtted on 15 February
2000.

1. During the opposition proceedi ngs, opponents 1 and 2,
now respondents 1 and 2, relied inter alia on the
fol |l owi ng docunents:

D4: US-A-3 810 969
D5: US-A-5 091 166
D7: WO A-92/03374
D8: US-A-5 084 148

D12: US-A-4 915 927

D13: WH. Rapson, TAPPI, vol. 39, No.8, 1956,
pages 554-556

D17: Copy of Notice of opposition to EP-B- 514 427

D18: Ind. Eng. Chem Res., 1993, 32, pages 1449 and
1454

In its decision the opposition division took the view
that the subject-matter of claiml1 of the main request
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| acked novelty over the disclosure of inter alia D5.
The subject-matter of claiml1 of the 1st auxiliary
request did not involve an inventive step in view of

t he di sclosure of D4 and D5. The process of claim2 of
the 1st auxiliary request was obvious in view of the
teaching of D7 and D5. The subject-matter of claim1l of
the 2nd auxiliary request was considered to |l ack an

i nventive step taking account of the teaching of D4 and
Dr.

The appellant (proprietor of the patent) filed a set of
anmended clains, as the main request, with the statenent
of grounds of appeal and additional conparative
exanpl es. Three sets of anended clains were submtted
on 13 Decenber 2002, as three auxiliary requests, as
wel | as revised conparative exanples. Oral proceedings
t ook place on 16 January 2003. Respondent 2 had
infornmed the board that he would not attend the hearing
and was accordingly not represented. During the oral
proceedi ngs the appellant filed a set of clains as the
mai n request in replacenent of all the previous
requests on file. Cdaim1l of that request, which is
identical to claim1 of the 1st auxiliary request filed
on 13 Decenber 2002, reads as follows:

"1. A continuous nethod of producing chlorine dioxide
in a single vessel generator-evaporator-crystalliser at
subat nospheric pressure, characterised in that the
nmet hod conprises supplying to a reaction medi um

sul furic acid and a solution containing chloric acid
and al kali netal chlorate, maintaining an acidity in
said reaction mediumof fromO0.5 to below 5 N, and
reacting said chloric acid and chlorate in said
reacti on nmediumw th hydrogen peroxide as a reducing
agent in such proportions that chlorine dioxide is
produced and withdrawing a salt cake of al kali netal
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sul fate, wherein the ampbunt of H" in the reaction nedi um
exceeds the anmount of H" supplied with the sulfuric
acid."

The appel | ant requested that the decision under appeal
be set aside and that the patent be maintained with
claims 1 to 3 according to the main request filed on
16 January 2003. Respondent 1 requested that the appeal
be di sm ssed. Respondent 2 did not present any request.

The appel l ant presented inter alia the follow ng
argument s:

The subject-matter of claim1l was novel over the

di scl osure of D7. D7 could in no way be interpreted as
unanbi guously disclosing the supply of sulfuric acid to
the reaction nmediumand no sulfate salt cake was

wi t hdrawn. D7 did not disclose using hydrogen peroxide
as the reducing agent in the process thereof. D5
represented the closest prior art. The technical
problemto be solved with respect to D5 was to provide
a process of producing chorine dioxide with an inproved
production rate. The additional conparative exanples
showed that by replacing sone of the alkali netal
chlorate and sulfuric acid feeds with chloric acid in a
conti nuous process for the production of chlorine

di oxi de and a salt cake of alkali netal sulfate such as
t he process of D5, the chlorine dioxide production rate
could be significantly increased at the sane acidity
and tenperature. None of D4, D7, D8 and D12 suggested

t hat such an inprovenent of the production rate could
be achi eved by using chloric acid in the process of D5.
The respondent’'s argunents that this advantage coul d be
expected taking account of the known buffering effect
of the sulfate ions could not be followed. In a

chl orine di oxi de generation process producing a salt
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cake of alkali netal sulfate, the concentration of the
al kali metal sulfate in the reaction nmedi um had
necessarily to be at its saturation in the steady
state. As in both runs of the conparative exanples the
reaction nediumwas saturated in respect of sodium
sulfate, the buffering action of the sulfate ions would
be expected to be the same. D13 did not disclose a

ki neti c nodel applicable to hydrogen peroxide at
acidities <5 N, nor that chloric acid was the nost

i mportant factor for the production rate. It taught
that chloride ions were necessary, which was not in
agreenment with the disclosure in D5. The respondent's
assunption that the production rate depended on the
free acidity at the reagents feed point to the
generator was neither common general know edge, nor
supported by docunents. The appel |l ant believed that
this assunption was not correct since not only the
sulfate was diluted at the feed point, but also the
rest of the conponents.

Respondent 1's argunments can be summari sed as foll ows:

The incorporation of the term"chlorate" in claim1 of
the main request contravened Article 123(2) EPC since
the original disclosure required conplete conversion of
all the chlorate ions. The process of claim1 |acked
novelty over the disclosure of D7. The supply of a

m neral acid to the reaction nmedi umwas di scl osed on
page 5 and sulfuric acid was used in exanple 5 of D7.
Wthdrawal of a salt cake was inherent to all SVP
processes and hydrogen peroxi de was indicated at page 1
as a possible reducing agent. D5 was the cl osest prior
art. The only difference with respect to D5 was the
repl acenent of part of the chlorate and sulfuric acid
feeds by chloric acid. However, the equival ence of the
chloric acid forned in situ in mxtures as per D5 and
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the externally produced chloric acid was obvious to any
skilled person, including to the patentee as shown by
D17. Therefore, it was obvious to conbine the

di sclosure of D5 with the teaching of any of D4, D7, D8
or D12, in particular D8, which disclosed mxed feeds
containing chloric acid and sulfuric acid and referred
to the SVP process. The patent in suit was silent on
the alleged increase of the production rate. This
advantage, if obtained, was discovered during the
opposi ti on proceedi ngs. The conparative exanpl es
included only a single experinment, which was not
sufficient to show an advantage over the whol e range of
claim1. Furthernore, the person who perforned the
conparative experinments had no exact re-collection of
where the reagents were fed. If all the conponents were
fed to the generator, then an increase of the
production rate could not be achi eved and woul d be
contrary to the fundanentals of reaction kinetics.
Assuming for the sake of argunent that the advantage
wer e obtained, then the increased production rate
associated with the partial substitution of the

sul furic acid/sodiumchlorate feed with the chloric
acid feed was foreseeable. It was comon general

know edge that choric acid was the actual reagent
involved in the chlorine dioxide generation step in al
types of chlorate based chlorine dioxide generators and
that the production rate depended on the acidity (see
e.g. D13). The buffering action of the sulfate ions and
the resulting effect on the free acidity and rate of
production of chlorine di oxide were known for exanple
fromD7 and further confirnmed by D18. It was irrel evant
whet her the concentration of sodiumsulfate in the
reaction nediumwas at its saturation since the rate of
t he chlorine di oxi de generation reacti on was gover ned
by the acidity at the point where the reaction actually
took place, i.e. at the reagents feed point to the
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generator. At the point of feed of chloric acid in the
re-circulation | oop, the concentration of the alkal
nmetal sulfate was no |onger at saturation because of
the dilution effect by the chloric acid.

Reasons for the Decision

1

0312.D

The appeal is adm ssible.

Amrended claim 1 neets the requirenents of

Articles 123(2) and (3) EPC. A continuous nethod of
produci ng chlorine dioxide in a single vessel
generator-evaporator-crystalliser at subatnospheric
pressure, which conprises supplying sulfuric acid and a
solution containing chloric acid and al kali netal
chlorate to the reaction nedium naintaining the
acidity of the reaction nmediumat values fromO0.5 to
below 5 N and wi thdrawing a salt cake of alkali netal
sulfate, is disclosed in the PCT application as
publ i shed: see page 6, line 24 to page 7, line 7;

page 4, lines 17 to 30; original claim8. The feature
that the ampbunt of H in the reaction nmedi um exceeds the
anount of H supplied by the sulfuric acid finds a
support on page 4, lines 30 to 33, of the PCT
application. Respondent 1 argued that the incorporation
of the term"”chlorate"” in the step of reacting the
chloric acid and chlorate with hydrogen peroxide
contravened Article 123(2) EPC since the PCT
application required conplete conversion of al

chlorate ions when a mneral acid such as sulfuric acid
was added. These argunents cannot be followed by the
board for the follow ng reasons. On page 4 of the PCT
application, it is disclosed that "at least in
processes run under subatnospheric pressure, it is
possible to increase the acidity by adding also a
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m neral acid such as sulfuric acid, thus obtaining |ess
of a salt cake by-product than in conventi onal
processes w thout chloric acid. Mneral acids can be
supplied in an anount sufficient for substantially al
chlorate to react”. The first sentence thus discl osed
the possibility of adding a mneral acid to the
reacti on nedium and the second sentence the
possibility of adding an amount of acid sufficient for
substantially all chlorate to react. It is not directly
and unanbi guousl y derivable fromthe second sentence
that it is mandatory to use an anount of mneral acid
sufficient for substantially all chlorate to react,
since the terns "can be supplied" are stated in this
sentence and these ternms cannot be construed as neaning
"must be supplied" in the context of the whol e patent
application. Respondent 1's affirmation that "can be"
had to be interpreted as "nust be" was not
substantiated and the board finds no support in the PCT
application for this construction. The features in
dependent clainms 2 and 3 are disclosed in original
clainms 3 and 4 and on page 7, lines 20 to 23 of the PCT
application. The protection conferred by the present
clainms is clearly restricted with respect to that of
the granted cl ai ns.

At the oral proceedings, respondent 1 maintained his
obj ection of lack of novelty over the disclosure of Dr.
Respondent 1's argunents in this respect are not
convincing for the follow ng reasons. D7 discloses on
page 5, lines 30 to 35, that the chloric acid is
generally the sole acid species in the chlorine dioxide
generating reaction nediumand that it may be desirable
in certain cases to blend the chloric acid with one or
nore additional acids to provide the desired total acid
normality level up to a maxi num of about 7 normal. It
is not stated in this context that sulfuric acid is one
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of the possible mneral acids. Respondent 1 referred to
exanple 5 in which chloric acid was blended with

sul furic acid. However, in exanple 5 the reduction of
chloric acid to formchlorine dioxide is not effected
usi ng nmet hanol as the reducing agent according to the
first enbodiment of D7 (Figure 1), but it is perforned
electrolytically in accordance with the second

enbodi mrent of D7 (Figure 2) (see also page 6, lines 7
to 29). Furthernore, the total acid normality of the
reaction nmediumis 6.0 Nin exanple 5, ie it lies
outside the range stated in present claim1l. Regarding
t he reduci ng agent, hydrogen peroxide, nethanol and
chloride ions are nentioned on page 1 of D7 as exanples
of reducing agents (see page 1, lines 10 to 22). In
this context comrercial processes are referred to in
which the acidity for the process is provided by
sulfuric acid while the chlorate ions are provi ded by
sodi um chl orate, and which lead to the formati on of
sonme form of sodiumsulfate as a by-product. However

t hi s paragraph does not concern the invention in D7
itself but the background of the invention. D7 contains
no information fromwhich the conbination of the
following features would be directly und unanbi guously
derivabl e: use of hydrogen peroxi de as the reducing
agent in conbination with the supply of sulfuric acid
and a solution containing chloric acid and al kali netal
chlorate to the reaction nedium Therefore the clained
process is newwith respect to D7. It is also novel
over the disclosure of the remai ni ng docunents cited by
t he respondents. As this finding was not di sputed,
further considerations in this respect are not
necessary.

Turning to the issue of inventive step, the board
considers in agreenent with the parties that D5
represents the closest prior art. D5 discloses a
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conti nuous method of producing chlorine dioxide by
reduci ng alkali netal chlorate with hydrogen peroxide
in an aqueous reaction nedi um containing sulfuric acid.
The process is perfornmed in a single vessel generator-
evaporator-crystalliser at subatnospheric pressure and
i ncludes the step of maintaining an acidity within the
range fromabout 2 to about 5 Nin the reaction nmedi um
and withdrawing a salt cake of alkali netal sulfate.
This process makes it possible to obtain a very high
reaction rate and efficiency at low acid normalities

wi thout the aid of catalysts (see colum 2, lines 47 to
56; colum 3, lines 50 to 67; colum 5, claim1l).

Starting fromthis closest prior art, the problem
underlying the clainmed process is, according to the
appel lant, to provide a continuous process for the
production of chlorine dioxide which nakes it possible
to produce chlorine dioxide at an inproved production
rate.

It is proposed to solve this problemby the process as
defined in claim1, ie a process which differs from
that of D5 in that the anbunt of H in the reaction
medi um exceeds the anount of H" supplied by the sulfuric
acid, a solution containing chloric acid and al kal

nmetal chlorate being supplied to the reaction nmedi um

In other words, chloric acid produced externally is
supplied to the reaction nedi um

The additional conparative exanples submtted by the
appel l ant at the appeal stage show that by replacing
part of the sodiumchlorate and sulfuric acid feed by
chloric acid, the maxi mum steady state production rate
of chlorine dioxide is substantially inproved (from1.4
to 1.8 tonnes A O, per nt reaction nediumand 24 hrs),
the acidity, tenperature, and chlorate concentration
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being simlar in both runs. In view of these
conparative exanples, it is credible in the absence of
evidence to the contrary that the problem of inproving
t he production rate stated above has actually been

sol ved by the clainmed process.

Respondent 1 argued that the patent in suit was silent
on the alleged increase in the production rate and that
this advantage, if obtained, was discovered during the
opposi tion proceedi ngs. Al though respondent 1 did not

i ndi cate what the | egal consequence of this argunent
was, it is assuned that he objected against taking into
account this advantage for the definition of the
technical problemsince it is allegedly not disclosed
in the patent in suit. The board observes in this
respect that the patent in suit expressly deals with

t he problem of increasing the production rate of
chlorine dioxide. Reference is made to D5 in the

par agraph bridgi ng pages 2 and 3 of the patent in suit,
and then on page 3, lines 3 to 9, it is said that "the
reacti on between chloric acid and hydrogen peroxide is
very rapid even at acidities as lowas 1-2 N. The
reaction is considerably faster than the correspondi ng
reaction in other systens for chlorine dioxide
production such as the chloric acid - nethanol system
or the sodiumchlorate - hydrogen peroxide - sulfuric
acid systemacid'. The latter systemis the one

di sclosed in D5. Thus, the patent in suit deals with
the inmprovenent of the production rate with respect to
D5. As pointed out by respondent 1 chloric acid al one
(and not a mxture of chloric acid and sodi um chl orate)
is considered in the passage on page 3, lines 3 to 5,
of the patent in suit. However, on page 3, lines 16 to
18, it is stated that a preferred enbodi ment of the

i nvention involves supplying the reaction mediumwth a
solution containing chloric acid and al kali netal
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chlorate. In these circunstances, there is no reason to
consider that the inproved production rate indicated in
connection with chloric acid would not apply in the
case of the said preferred enbodi nent. Furthernore,

al t hough the addition of sulfuric acid is not presented
as a preferred enbodinent in the patent in suit because
of the formation of a sodiumsulfate salt cake by-
product (see page 3, lines 20 to 26), it cannot be
inferred fromthe patent in suit that, in this case, no
i nprovenent of the production rate can be obtai ned

al t hough externally produced chloric acid is added. The
conparative exanples confirmthat an inprovenent of the
production rate is actually obtained with the sulfuric
acid-external ly produced chloric acid-sodiumchlorate
system Under these circunstances, the board cannot
accept respondent 1's argunents that the conparative
exanpl es show an advant age whi ch was di scovered first
during the opposition proceedings. Therefore, the board
sees no reason not to take this advantage into account
for the forrmulation of the technical problemto be
solved with respect to D5.

Respondent 1 contested for the first time at the oral
proceedi ngs that the conparative exanples were
sufficient to show an advantage over the whol e range of
claim1. The conparative exanples include only one run
illustrating the process of D5 and one run according to
the clai ned process, these two runs being perfornmed at
a specific acidity, chlorate concentration and
tenperature. However, a single experinent can be
sufficient to show an advantage over the whol e range of
a claim This depends on the particular circunstances
of the case. In the present case it is disclosed in the
patent in suit that the reaction between chloric acid
and hydrogen peroxide is very rapid even at as | ow
acidities as 1-2N (see page 3, line 3) and the



0312.D

- 12 - T 0444/ 00

conparati ve exanples show a substantial inprovenent of
the production rate at an acidity of about 3. 1.
Respondent 1 did not give any reason why an inprovenent
woul d not be obtained at acidities other than the said
values and falling within the clainmed range of 0.5 to
bel ow 5N. He al so provided no evidence show ng that no
i nprovenent of the production rate would be obtai ned
under different operating conditions falling within the
cl ai med range, although the burden of proof lies on him
regarding his allegation that an advantage woul d not be
achi eved over the whole range of claim1l. According to
t he appel l ant, the conparative exanpl es were perforned
by feedi ng hydrogen peroxide and sulfuric acid
separately into the chlorine dioxide generator, whereas
the m xture of chloric acid and sodium chlorate was fed
into the re-circulation | oop. The appellant coul d not
indicate at the oral proceedi ngs where the separate
feed points for the introduction of the hydrogen
peroxi de and the sulfuric acid into the generator were
exactly situated. However, the board cannot concl ude
therefromthat the conparative exanpl es are neani ngl ess
or do not support the inprovenent of production rate
disclosed in the patent in suit. The exact |ocations of
the feed points of the sulfuric acid and hydrogen
peroxi de are neither stated in claim1 nor in the
patent in suit, and it cannot be inferred fromthe
|atter that these features would be essential for the
obtaining of the said inprovenment. Furthernore, both
runs of the conparative exanples were carried out using
the sane position for the feed points of the reagents,
and the board has no reason to assune that the

i nprovenent of the production rate would be achi eved
only with certain |ocations of the reagents feed
points, ie a feature not nentioned in the patent in
suit. Here again, as respondent 1 has hinself contested
t he achi evenent of the inproved production rate over
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the whole extent of claiml1, the burden of proof rests
with himthat the |ocations of the reagents feed points
greatly influence the results as regards the production
rate.

It follows fromthe above that respondent 1's

al l egation that the problem of inproving the production
rate is not solved over the whole extent of claiml
cannot be accepted.

D5 itself does not contain information pointing towards
the clained solution of the stated technical problem
Respondent 1 argued that, in view of the teaching of

D8, the skilled person would have arrived in an obvi ous
manner at the clai ned process by conbi ning the
teachings of D8 and D5. These argunments are not
convincing for the follow ng reasons. D8 discloses a
process for electrolytically produci ng aqueous
solutions of chloric acid and al kali netal chlorate in
an electrolytic cell, and solutions having nolar ratios
of chloric acid/alkali nmetal chlorate of 0.3:1 to
200: 1, preferably 1:1 to 100:1, which are suitable for
use in the generation of chlorine dioxide. According to
D8 these solutions are highly acidic and permt a
reduction in the anount of acid required in the
generation of chlorine dioxide in comrercial processes
which react a chlorate solution with an acid in the
presence of a reducing agent. Reference is nmade to

typi cal commrercial processes using sulfuric acid or
hydrochloric acid with a reduci ng agent such as sul fur
di oxi de or nethanol in the presence of a salt such as
sodi um chl ori de. The WMat hi eson, Sol vay, R2, R3, RS,
Kesting, SVP, SVP/nethanol are in particular cited (see
claiml1, colum 7, lines 5 to 18 and 32 to 42). D8 does
not meke reference to processes using hydrogen peroxide
as the reducing agent. Furthernore, it does not deal
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with the problem of inproving the production rate of
chlorine dioxide in the comrercial processes explicitly
nmentioned therein, let alone in a sodium chl orate-
hydr ogen peroxi de-sul furic acid system of the kind

di sclosed in D5. In these circunstances, the skilled
person confronted with the probl em stated above woul d
not have been encouraged, in view of the teaching of
D8, to use the chloric acid and alkali netal chlorate
contai ning solutions of D8 in the process of D5 since
he coul d not have expected that this mght lead to an
i nprovenent of the production rate.

D7 al so does not contain information from which the
skilled person could have inferred that, by using the
solutions of D7 containing both externally produced
chloric acid and sodiumchlorate in the process of D5,
t he production rate of chlorine dioxide mght be

i nproved. Therefore, the skilled person would not have
contenpl at ed conbining the teaching of D7 and D5 in
order to solve the problem stated above. Regarding D12,
it is not clear whether or not the nethod for the
production of chloric acid disclosed therein |leads to a
solution of chloric acid still containing some al kal
nmetal chlorate. Even in the affirmative, the preceding
reasoni ng regardi ng the conbination of D5 with D8, or
D5 with D7 would apply |ikew se to the conbi nati on of
D5 and D12 since D12 does not deal with the probl em of
i nproving the production rate of chlorine dioxide. It
only nmentions that the chloric acid forned according to
the process of D12 is useful in the generation of
chlorine dioxide in processes which do not produce a
by- product salt of |ower value (see colum 3, lines 16
to 20).

D4 discloses a process for the production of chlorine
di oxi de in which an aqueous sol ution containing from
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0.2 to about 11 noles/| of alkali netal chlorate is
first reacted with a cation exchange resin to produce
an aqueous sol ution containing fromabout 0.2 to about
4 moles of chloric acid/l. This solution is then
reacted with a reducing agent to produce chlorine

di oxi de (see claim1 of D4). Hydrogen peroxide is not
cited in the list of conventional reducing agents given
in colum 3, lines 27 to 30. As this docunent neither

di scl oses nor suggests that the use of the chloric acid
contai ning solution disclosed therein |eads to an

i mprovenent of the production rate of chlorine dioxide,
the skilled person would not have been induced to
conbi ne the teaching of D4 with that of D5 to solve the
probl em of inproving the production rate of chlorine

di oxide in the process of D5.

In D17, it is indicated in a different context that
"there is no technical prejudice against using chloric
acid also containing alkali nmetal chlorate for
production of chlorine dioxide, particularly since both
chloric acid and alkali netal chlorate in aqueous
solutions are fully dissociated in its ions" (see

page 4, 2nd paragraph). However, it cannot be inferred
fromthe fact that no technical prejudice exists

agai nst the said use that the skilled person confronted
with the probl em stated above woul d have conbi ned the
teaching of D5 with any one of D4, D7, D8 and D12
since, as already indicated above, none of them
suggests that the conmbination mght |ead to an

i mprovenent of the production rate, and thus m ght
solve the existing technical problem

Respondent 1's argunents that the increased production
rate woul d have been expected by the skilled person in
vi ew of the general know edge concerning the influence
of the free acidity on the production rate and the
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buffering effect of the sulfate ions (see e.g. D13, D7
and D18) are not convincing. According to D13, if the
hypot hesis made in this docunent about the reaction
mechanismis correct, then the rate of production of

chl orine dioxide is dependent on the chlorate
concentration, the chloride concentration, the acidity,
and the tenperature, and depends on the reduci ng agent
concentration to the extent that this affects the
hypochl orite and chl ori de concentrati ons (see page 556,
ri ght-hand colum, point 7 referred to by respondent

1). Thus, the acidity is one of the paraneters having
an influence on the production rate, anong others. The
appel lant did not contest at the oral proceedi ngs that
it was well-known (i) that the production rate
increases with the free acidity of the reaction nmedi um
and (ii) that sulfate ions tend to buffer hydrogen ions
in the solution (see in connection with the said
buffering effect D7, page 18, line 30; D18, page 1454,
right-hand colum, lines 9 to 12 of the third paragraph
concerning a publication of 1969). However, a salt cake
of alkali netal sulfate is withdrawn fromthe single
reaction vessel both in the continuous process of D5
and in the clainmed process. As pointed out by the
appellant, this nmeans that the concentration of sodi um
sulfate in the reaction nmedi um nust be at saturation at
a given acidity, chlorate concentration and
tenperature, and that the buffering action of the

sul fate ions woul d be expected to be the sanme in both
cases. Respondent 1 did not dispute these argunents but
consi dered them as being of no relevance. He argued in
this respect that the rate of production of chlorine

di oxi de was in fact governed by the free acidity at the
poi nt where the chlorine dioxide generation reaction
actually took place, i.e. at the reagents feed point to
the generator, and submitted that the concentration of
the alkali netal sulfate was no |onger at saturation at
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the feed point of chloric acid because of the dilution
effect of the chloric acid (HO O, 10% was used in the
conparative exanples) in the re-circulation | oop.
However, the appellant expressed doubts about the
correctness of respondent 1's allegation concerning the
said influence of the free acidity at the reagents feed
poi nt and pointed out that a dilution effect would
apply to all conponents. The board observes that the
contested allegation is not supported by any docunents
or evidence, and, as admtted by respondent 1 hinself,
it did not formpart of the commobn general know edge at
the priority date. Furthernore, it is neither self-
evident to the skilled person nor obvious that the rate
of production of chlorine dioxide in a continuous
process of the kind described in D5 woul d be governed
by the free acidity at the reagents feed point to the
generator. The fact that respondent 1, even on the
basis of an analysis with hindsight, cannot find any
scientific explanation other than the influence of the
free acidity at the reagents feed point for the

i nprovenent of the production rate does not prove that
this allegation was self-evident to the skilled person
faced with the problem stated above, and that he woul d
have conbi ned the teaching of D5 and D7 with the
expectation of inproving the production rate. Under

t hese circunstances, and further considering that the
burden of proof rests on respondent 1 for the said

all egation (see T 219/83, QJ EPO 1986, 211, point 12 of
the reasons), the board cannot be persuaded by it in

t he absence of evidence. As the respondent's concl usion
that the inprovenment of the production rate would have
been anticipated by the skilled person is based on this
all egation, it can also not be followed by the board.

At the oral proceedings respondent 1 did not rely on
t he remai ni ng docunents on file published before the
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priority date. Respondent 2 did not present any comment
at the appeal stage. The board is also of the opinion
that these docunents do not contain further information
whi ch, alone or in conmbination with the docunents

consi dered above, would point towards the clained
process.

5.6 It follows fromthe above that the subject-matter of
claim1 also neets the requirenent of inventive step
set out in Articles 52(1) and 56 EPC.

6. Claim1 being allowable, the sane applies to dependent

claims 2 and 3, whose patentability is supported by
that of claiml.

0312.D Y A
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Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.
2. The case is remtted to the first instance with the
order to maintain the patent with the foll ow ng

docunent s:

- claims 1 to 3 submitted during the oral
pr oceedi ngs

- a description to be adapted.

The Regi strar: The Chai r man:

U. Bul t mann R Spangenberg
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