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Summary of Facts and Subm ssi ons

2950.D

The appeal is directed against the decision dated

3 March 2000 of an Opposition Division of the EPQ

whi ch revoked the European patent EP-B-0 191 306 for

| ack of novelty of the subject-matter of claiml, as
amended on 16 May 1996, in view the prior use of
conposite articles, nanely antiballistic aram d fabrics
ULTRAX® r ef erenced W630, W640 and W650 which were
sol d by the conpany VERSEI DAG | NDUTEX GtbH before the
priority date of the patent in suit. The sal es as such
were not contested by the patentee, who essentially

di sputed the simlarities between the sold fabrics and
the present invention.

In the contested decision the Opposition Division held
in particular that, since each fabric according to this
prior use was first inpregnated on both sides with
Neoprene GRT, which is an elastoneric material, for
exanpl e by dipping the fabric in a correspondi ng

el astoneric solution, and since several fabrics were

t hen superposed and subjected to a pressure and heat
process, each of the individual fibers of the fabrics
was as a consequence substantially coated and

encapsul ated by the el astoneric material, which
corresponded to an essential feature of claim1 as
anmended in opposition proceedings.

Anong the docunents filed during the proceedi ngs before
the first instance, the followi ng are of inportance for
t he present deci sion:

E15: EP-A-0 089 537;

E16: Modern Pl astics Encycl opaedi a, 1986- 1987,
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page 543,

E17: Affidavit dated 2 August 1995 of Dr Meffert;

E19: Letter dated 29 Septenber 1995 from Ms G Har pel
and M Gerl ach;

E21: Affidavit dated 18 August 1998 of M H. Veith;

E24: DE-A-2 916 745.

The proprietor of the patent - hereinafter the
appel l ant - | odged the appeal and paid the appeal fee
on 3 May 2000. He filed by fax a statenent of grounds
on 30 June 2000 and submitted on 3 August 2000 together
with the witten confirmation of his fax the follow ng
docunent :

El2a: Prospect us " ULTRAX® Ar am dgewebe gegen
bal I'i sti sche Ei nwi rkungen", Verseidag-
| ndustrietextilien GrbH, Krefeld, 1984 (1 page).

The respondent, opponent, filed a further declaration
dated 8 August 2000 of M Veith which is referenced
E26.

In response to a prelimnary opinion of the board of
appeal as expressed in the communi cation dated

28 February 2002 and attached to the summons to oral
proceedi ngs, the appellant filed on 10 May 2002 a new
set of ten clainms and new pages of the description as
mai n request. He also filed a statenment of Dr Shel don
Kavesh, reporting in particular tests nmade on avail abl e
Ver sei dag products W660 and cal cul ati ons based on the
publ i shed data of the Verseidag products (said docunent



VI .

2950.D

- 3 - T 0523/ 00

is referenced E28).

Claim1 of this request reads as foll ows:

"A conposite article of manufacture conprising a
network of fibers having a tensile nodulus of at |east
about 500 g/denier in a matrix of an el astoneric
material characterised in that each of the individual
fibres of the network is substantially coated with an
el astoneric material, the matrix and coating occupy al
the void volunme left by the network of fibres, and the
or each elastonmeric material has a tensile nodul us
(measured at 25°C) of |ess than about 41300 kPa

(6000 psi) and the fibers have an energy-to-break of at
| east 22 J/g."

Oral proceedi ngs took place on 10 July 2002. The
appel l ant subm tted new pages of the description and

m croscopi ¢ phot ographs (50x and 63x) of |am nates nade
of several |ayers of the Verseidag product WG660.

The appel | ant has argued that the invention as clai ned
differs fromthe Verseidag products by two nmain
features, nanely the |ow tensile nodul us of the

el astoneric material and the substantial coating of the
fibres, which both in the Verseidag products are at

| east not sufficiently proven to be reached. Since the
present decision essentially deals with the second
feature, the argunents of the appellant regarding this
feature are summarised as foll ows:

The sanpl e W660, which concerns a single fabric, has
shown that the fibres of the Verseidag products were
not substantially coated, since the core of the fabric
was not inpregnated by the resin, only the sides of the
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fabric as such were coated, confirmng therefore the
expression "coated fabrics" used for the sanples W®630,
W640 and Wr650 in E17 and E21. It is then inportant to
determ ne what happens when several plies of such a
fabric are bound together by hot pressing during the
manuf acture of the desired conposite material, that is
to say to know how the resin, which is initially in a
solid state, has mgrated into the product. The
respondent was surprisingly incapable of providing any
sanpl e of such a conposite and thus there was no visua
evi dence of a substantial coating of the fibres inside
the conposite itself. The respondent nerely relied on
the values given in the description of the patent in
suit and concerning the resin material, arguing that

t he sane techni ques were used for the Verseidag
products, so that the results should be the sane.
However, the anobunt of resin, which is necessary to
achi eve a continuous matrix together with a substanti al
coating of the individual fibres, depends on the size
and arrangenent of the fibres, the wettability of these
fibres and the penetration capability of the

i mpregnation resin under the specific conditions of the
manuf act uri ng processes. Inportant in this respect are
t he objectives and not the techniques al one, since
according to the different possible objectives (total
or partial inpregnation or coating) the precise fine
tuning of the inpregnation material differs, although

t he sane manufacturing technique of the |am nates or
conposites is used. The tests and cal cul ati ons

di scl osed in E28 and the m croscopi ¢ phot ographs show
that, in fact, the | am nates obtai ned under pressure
and heat from superposed | ayers of the Verseidag
products have cl ear uncoated yellow fibrous cores and

t hat the anobunt of rubber used for the coating of both
sides of a single fabric of said Verseidag products is
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insufficient to fill all the void volunme, and thus to
substantially coat all the fibres during the
manuf acturi ng of the above nentioned | am nat es.

The present invention can be considered as a

devel opnment of the conposite articles according to E15,
since according to claiml of the patent in suit the
present invention is a particular conbination of fibres
sel ected anong those disclosed in E15 with a specific
ki nd of coating and a specific matrix. In particular,
by selecting a full matrix in conbination with an

el astomer material having a | ow tensile nodulus, both
for the coating and the matrix material (s), the
ballistic efficiency of the conposite is inproved. One
reason is that the strain forces of an inpact are
propagated al ong the whole length of the fibres. As
shown by E16 and E19, hi gh nodul us el astoneric
materials with tensile noduli up to 235,000 psi were
known, so that the clained tensile nodulus limt has
been introduced to define a clear limt between "soft"
and "hard" elastonmers. E15 first does not indicate that
an elastoneric material woul d be advantageous for the
coating and for the matrix; it rather directs the

skill ed person toward hi gh nodul us non el astoneric
materials, see in this respect all the exanples of E15
and the passage page 9, lines 28, 29, together with
claime 3 to 5 of this prior art. Furthernore, there is
absolutely no reference in E15 to any tensil e nodul us
of an elastoneric material. The Versei dag products
according to the alleged prior use do not teach to use
a matrix, which fills the void volunme between the
coated fibres, so that at |least this requirenment of the
present invention is not suggested. It is noreover
still contested that it was sufficiently proven that
the elastoneric material in these Versei dag products
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had a tensile nodulus under the limt specified by
claim1l of the patent in suit.

The respondent objected first to the lack of clarity of
the clains and then to the |ack of novelty and of
inventive step of the subject-matter of claim1l by
arguing as foll ows:

In claim1, a contradiction appears between the
features which nention an elastonmeric matrix materi al
and an el astoneric coating material, inplying thus a
single elastoneric material, and the feature relating
to the tensile nodul us which nentions "the or each

el astoneric material”. It is also not clear which
meaning the term"fibres" has, when in two patent
specifications of the appellant, nanely the patent in
suit (page 2, lines 54 to 56; page 3, line 43 to 46)
and the patent EP-B-0 199 019 (see page 5), the
appel l ant has given two different definitions of this
term The expression "substantially coated" is also
uncl ear, especially as no definition of this expression
can be found in the patent description (see decision
T 728/ 98) and since this expression concerns an
essential feature of claim1l having regard to the

all eged prior use. Claim8 also by specifying a non-
el astoneric material contradicts claim1. Thus,
Article 84 EPC is infringed.

In the Verseidag products, it has been shown that the
yarns are at |east coated and the expression
"substantially coated” of claiml of the patent in suit
includes in its neaning fibres which are not coated,
that is to say the fibres which are in the interior of
the yarns can be not coated. The evidence E28 is not
reliable for at |east three reasons: first, the product
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W660 used by the appellant as starting material was
stocked before use, so that at |east a partial

vul cani sation of the elastoneric material, nanmely the
Neoprene®, occurred and, thus, a correct manufacturing
of the | am nates could not be achi eved. Secondly, the
sanpl e W660 used for said manufacturing did not
correspond to the products W630, W440 and W650 of
the prior uses, one main difference being the densities
and thus the nunber of filanments which are higher in
W660 than in the other products, so that the mgration
conditions of the elastoneric material were not
conparable. Finally, in the cal cul ati ons which were
filed by the appellant and concern the anmount of resin,
several errors can be seen, especially those relating
to the thicknesses of the fabrics, so that the final
result is wong. Several exanples of the present
invention, which are given in the patent in suit, show
results, which are | ess good than those of the prior
art, so that it cannot be said, as argued by the

appel lant, that a particular choice of fibres and
coating is sufficient to reach better results and thus
it has to be assunmed that in these exanples the matrix
was not conplete. It follows that the expression
"substantially coated" is to be broadly interpreted and
thus the corresponding feature is fulfilled in the
products according to the prior uses.

E15 represents the closest prior art and discl oses

pol yet hyl ene fibres having a preferred tensile nodul us
of at |least 500 g/denier (page 4, line 33) and an
energy to break of at |east about 22 J/g, this |ast
property being deduced fromthe data of the Exanples C
to F given in Table 1 on page 10. On pages 7 to 9, it
is noreover indicated that the fibres in the form of
nmonofil aments can be coated and incorporated into
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conposites having matri ces nade of elastoners, the
matri ces occupying all of the void space left by the
network of fibres. In different exanples of this prior
art low density polyethylene is given as possible
material for the matrix, so that, in fact, it is
suggested to use matrix materials with a low tensile
nmodul us. Therefore, the sole difference between the

di scl osure of E15 and the subject-matter of claim1l of
the patent in suit is to be seen in the fact that
claim1l1 specifies an upper limt for the tensile

nmodul us. However, the Verseidag products have shown
that the use of such a | ow nodul us el astoneric materi al
for ballistic-resistant conposites was known and the
prospect of the Verseidag GrbH firm (E12a) enphasi zes
the ballistic-resistant properties of these products,
so that the person skilled in the art had all reasons
totry to enploy this elastoneric material in the above
ment i oned ki nd of conposites according to E15.

Furthernore, it has not been proven that the clained
upper limt of the tensile nodulus is a critical limt:
in the patent in suit itself it is showm that prior art
exanpl es referenced 14, 15 and 17, although conpri sing
a matrix material which is not an el astonmer and having
a tensile nodul us above 6000 psi, show better results
than Exanples 4, 6 and 8 according to the present
invention as clainmed. The conparative tests shown in
E19 are not relevant, for the nere reason that the

el astoners used in these tests have tensile noduli
either very much higher than the clainmed limt or very
much | ower. Hence, this claimed upper limt is the
result of a nmere arbitrary choice w thout technical
base.

The appel | ant requested that the decision under appeal
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be set aside and that the patent be maintained on the
basis of clainms 1 to 10 filed as main request on 10 My
2002 and pages 2,3, and 19 of the description filed on
the sane day, as well as pages 4 to 6, 9 to 11, 16 and
18 filed in the oral proceedings and pages 7, 8, 12 to
15 and 17 of the description as granted and the figure
according to the patent specification.

The respondent requested that the appeal be dism ssed.

Reasons for the Decision

1. The appeal is adm ssible.

2. Adm ssibility of the new cl ains

The wording of the newclaiml differs fromthat of
claim1 according to the contested decision by the
del etion of the words "or encapsul ates" and by the
explicit mention of the possible use of either the sane
or different elastoner(s) for the coating and the
matri x. The del eted words were not in the granted
claiml and were in fact superfluous, since according
to the description of the patent in suit a coating is
al ways used, thus inplying an encapsul ation. The
possi bl e use of a single or different elastoneric
materials is supported by the passage on page 9,
lines 28 to 33 of the description of the patent in
suit, as originally filed. The new claim 1 conplies
with the requirenments of Article 123(2) and (3) EPC

The clarity objections of the respondent are not
justified:

2950.D Y A
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Contrary to the interpretation of the respondent,
the expressions "a matrix of an elastomeric
material” and "coated with an el astoneric
material” in claim1 do not indicate whether the
el astoneric materials for the coating and for the
matri x are identical or not. Therefore, the
following words " the or each” do not contradict
t he precedi ng features.

The docunents of a patent are to be considered as
a sel f-contai ned whole, giving the words used
their normal nmeaning in the art, unless in
particul ar cases the description gives the words a
speci al nmeaning. There is nothing in the EPC,
which requires that terns used in different

pat ents shoul d have the same neaning. According to
Article 69 EPC, the description and draw ngs of
the patent, and not of other patents, shall be
used to interpret the clains, that is to say the
patent itself is its own dictionary. In the
present case, the neaning of the term"fiber" is
given in the description of the patent in suit,
page 2, lines 55 and 56, together with the passage
on page 3, lines 42 to 45, when yarns are inplied.
It follows that a fibre in the neaning of the
patent in suit is the individual smallest elenent.

The expression "substantially coated" neans that
the fibres are nore or |ess conpletely coated and
thus is clear.

Claim 8 concerns a binding material, which binds a
plurality of networks of fibres. Contrary to the
view of the respondent, it has nothing to do with
the material (s) used for the coating and matrix
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pur poses. Thus, no contradiction appears between
claim8 and claim 1.

Claim1 consequently is clear (Article 84 EPC) and thus
adm ssible. Cains 2 to 10, which are dependent cl ai s,
correspond to clains 2 to 10 as granted, claim8 being
cl ear.

The amendnents concerning the description are of two
kinds: all the passages or words which do not
correspond to the present invention according to
claiml1l were deleted, while the word "conparative" was
added to those exanples, which do not enploy an

el astomer material as coating and matrix material .
Thus, the new pages of the description are adm ssible.

Novel ty

Ver sei dag products according to the prior use

During the oral proceedings the respondent has
indicated that in the Verseidag products "the yarns are
at | east coated" and then he grounded his novelty
objection on a broad interpretation of the expression
"substantially coated" of the contested claim1, this
expression in his view including uncoated fibres in the
interior of a yarn. By doing so, he seens to admt that
only the yarns of the Verseidag products are coated,

not the fibres. However, the requirenment of claim1 of
the patent in suit is clear:

each fibre should be substantially coated and according
to the description of the patent, when uncoated fibres
are grouped together to forma yarn, the group of
fibres is pulled through a solution of elastoneric
material to substantially coat each of the individual
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fibres, see pages 3, lines 42 to 46 and the last line
of page 5 of the description as granted.

The respondent al so argued that the Versei dag products
as conposites were nmoul ded under pressure and heat
conditions and with an el astoner anount, which were
nore stringent than those described in the description
of the patent in suit for the noul ding technique, so
that, when according to the patent in suit a coating of
each fibre should be achieved, this nust inevitably be
achieved also in the case of the Verseidag products.
Thi s argunment cannot be followed, since the person
skilled in the art, when he knows that he has to forma
conposite with a particular result in mnd, nanely to
substantially coat each of the fibres and to fill the
voi d vol unme between the fibres, will not only apply the
general conditions of a noulding process, that is to
say the needed pressures and tenperatures, but he wll
al so take additional neasures beforehand according to
the circunstances, so as to reach the particular w shed
result. The kinds of fibres which are used (fil ament,

ri bbon, strip,...), the tensile properties of the fibre
material, the arrangenent of the fibres (knitted, woven
or not,..) or of the fibres layers, the configurations
of the networks, the nature of the mgrating el astoner
materials and their capacities to flowinto the
network, their anounts relative to the fiber contents
and so on.., are parameters which are to be consi dered
in such a case and it is up to the skilled person in
this technical field to take these appropriate
measures, which consequently do not need to be
necessarily given in the patent in suit. The
respondent, when he has contested during the oral
proceedi ngs the cal cul ati ons of the appellant according
to E28, has pointed out the inportance of the
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t hi cknesses as such of the fabrics of the conposite to
be nmoul ded and thus confirmed that paraneters which are
not disclosed in the patent in suit are nevertheless to
be considered. It has never been proven that the above
mentioned particular required result in its whole was
want ed for the Verseidag products and a visual

exam nation of a Verseidag sanple referenced W660
provi ded by the appellant in case T 857/95 has shown
that only the sides of a single fabric were coated, not
the core, so that it remmins uncertain whether during

t he nmoul di ng of several of theses fabrics together,
each of the fibres would have been substantially coated
and the void volunme between the fibres conpletely
filled. In contrast thereto, the description of the
patent in suit indicates that the coated fibres are
arranged into a network or can be processed into a
sinpl e conmposite, and that, during the coating

techni que according to Exanple 4 of the patent in suit
(itmersion in a solution of thernoplastic el astoner),
the aimwas to coat each of the individual fibres (see
once nore the description, page 5, last |ines),
contradicting in this respect the opinion expressed in
t he deci sion under appeal, |ast paragraph of page 6.
Sanmpl e W7660 has shown that this result was not
reached at |east with one Verseidag product, although

t he sane techni que shoul d have been used according to
E26. It is further noted that M Veith and docunent
El2a nentioned a coated fabric or a fabric coated on
both sides, and not coated fibres. M Veith noreover
decl ared that all Verseidag products listed in the

Ver sei dag prospect (El2a), that is to say inter alia

t he product W660 as well as the products W630, W640
and W650, were identically treated, so that there is
no reason to make a distinction between the Verseidag
products according to the prior use, nanely those
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referenced W630, W640 and W/650, and that referenced
Wr660, provided by the appellant.

The respondent has never been able to directly show
that the Verseidag products fulfil the above

requi rement of claim1, although it had the burden of
proof. It always indirectly argued by interpreting in a
particul ar way the above nentioned expression. In its
view, this interpretation should also be supported by
the fact that the results of Exanples 4, 6 and 8 of the
patent in suit show ballistic results which are worse
than those of the prior art Exanples 14, 15 and 17 al so
described in the patent in suit, show ng therefore -
according to the respondent - that the matrix in these
exanpl es was not conpletely filling the void vol une.
However, this last conclusion of the respondent is a
nmere supposition wthout any proof, so that this whole
argunent is to be rejected (see also point 4.1 under).

Therefore, contrary to the concl usion expressed in the
first lines of the |ast paragraph of page 6 of the
deci si on under appeal, it has not been proven by the
respondent that, in the Verseidag products, at |east
each of the fibres was substantially coated by the

el astoneric material .

3.2 E24 (DE-A-2 916 745)

In the counter-statenent to the grounds of appeal the
respondent argued that this prior docunent destroyed
novelty of the conposite according to claim1l. However
during the oral proceedings, this docunent was no

| onger referred to. In the comunication attached to
the summons to the oral proceedings, the board nade
reference to the decision T 857/95, in which for a

2950.D Y A
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simlar invention the content of E24 was anal ysed.
Briefly, it was indicated that the disclosure of this
prior art is too confusing, since the words "a
sufficiently soft resin"” and "an el astoner" appear
separately in one passage of this docunent, so that the
reader of this docunment does not know whet her the
qualification "sufficiently soft" applies also to the
el astoner. Ot her disclosures of this docunent seemto
poi nt the reader away from such an interpretation

Mor eover, the expression "sufficiently soft” itself is
not cl ear enough to necessarily nean a tensile nodul us
of the elastoner under the limt given by claim1 of
the patent in suit.

For all these reasons, the conposite according to
claiml1l of the patent in suit is new having regard to
the above referred prior art disclosures, which were
consi dered by the respondent as novel ty-destroying
(Articles 52 and 54 EPC).

| nventive step

According to the respondent, starting from E15 which
represents the closest prior art, the present invention
as claimed only differs by the nunerical specification
of an upper limt of the tensile nodulus of the

el astonmeric material (s) and this feature is either
suggested by the above nentioned prior use or has no
techni cal neaning, being the result of an arbitrary
choi ce.

The present invention

The appel |l ant has not clainmed that the tensile nodul us
[imt given inclaimlis a critical value. Inportant
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in his viewis only to nmake a clear distinction between
"l ow' and "high" tensile noduli for the elastoneric
materials and this could only be nade by choosing a
nuneri cal value, which nore or less reflects this

di stinction. The appellant has recognised that it may
be that simlar ballistic results could be obtained
with a higher tensile nodulus (10000 psi was

menti oned), but the nunerical value was al so chosen by
taking into account the need for a certain flexibility
of the conposites, which can be used in vests for the
police staff. What is inportant in the present
invention is therefore the idea of providing a limt
for this paraneter of the elastonmeric material and to
show that the elastoneric material has to be belowthis
[imt, that is to say a "soft" elastonmer, as defined by
claim1l, has to be used.

Mor eover, according to the description, the aimof the
patent in suit is to provide a ballistic-resistant
conposite which provides a selected |evel of ballistic
protection while enploying a reduced wei ght of
protective material conpared to conventional ballistic-
resi stant armour structures or, alternatively, an
increased ballistic protection when the conposite
article has a weight equal to the weight of a
conventional ly constructed piece of conposite arnour.
It follows that an inproved ballistic protection is not
al wvays wanted, so that the argument of the respondent
based on the results provided by the Exanples 4, 6 and
8 of the patent in suit is not relevant. The
description itself of the patent in suit - see the

par agr aph concerni ng Exanple 26 on page 11 - indicates
that the ballistic resistance is reduced when tw sted
yarns are enployed as is the case in Exanple 8 or is
good when the yarns are pre-inpregnated prior to
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weavi ng (Exanpl e 4) and even better when straight,
uniformy aligned fibres are used (Exanples 1, 14, 15
and 17). It shows that the ballistic resistance depends
on a great nunber of criteria, so that conparisons can
only be correctly nmade between exanpl es whi ch show at

| east a certain nunber of simlarities. It also cannot
be denied that, according to the single draw ng of the
patent in suit (Specified Energy Absorption of a
conposite in relation with the fibre density area), at
| east Exanples 1, 3 and 13 according to the present

i nvention show substantial inproved ballistic
properties conpared to the sane prior art exanples.

For these reasons, it cannot be said that the tensile
nodulus limt as clainmed has no significance and is the
result of an arbitrary choice.

Mor eover, the solution according to claim1 does not
only reside in this feature concerning a sel ected
coating and matrix material. Claim1l recites three
other features, nanely selected fibres, a substanti al
coating of each fibre and the filling of the void

vol une between the fibres, and the conbination of these
four features which allows the above nentioned goal to
be reached should therefore be considered for the

exam nation of inventive step.

E15 (EP-A-0 089 537)

As shown by claim1 of this prior art, which stens from
t he appell ant and designates the sanme inventors as the
patent in suit, the content of this docunent is
essentially directed to the choice of fibres for
ballistic resistant materials, which preferably
conprise only fibres (lines 1 and 2 of page 4),
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al t hough conposite materials, at least in the nmeaning
of the patent in suit that is to say fibres conbined
with a major matrix material, are al so described on
pages 7 and 8 of this docunent and in sone exanpl es.
Two main groups of fibres are disclosed, nanely

pol yethyl ene fibres with a tensile nodulus of at |east
300 g/denier, preferably 500 g/denier, and a tenacity
of at least 5 g/denier, and pol ypropylene fibres with a
tensile nodulus of at |least 160 g/denier and a tenacity
of at |east 8 g/denier, an average nol ecul ar wei ght
[imt being al so added.

The use of coated fibres is envisaged - see page 7 -,
"a variety of polyneric and non-polyneric material s"
formng the coating material; tw specified materials
whi ch are not el astoners are preferred. The fibres,
possi bly used with coatings, nmay be nonofilanents or
mul tifilaments. Pages 7 and 8 further indicate that,
al t hough | arge anounts of coating material can be used
(1 to 150% by weight of fibres), it is preferred to
have a relatively mnor proportion of coating (1 to
25% , since the ballistic properties are al nost
entirely attributable to the fibres.

Compl ex conposite materials are the subject-matter of a
si ngl e paragraph on page 9, which reads as foll ows:

"Also suitable are conpl ex conposites containing coated
fibers in a matrix, with preferred conpl ex conposites
havi ng t he above-described coated fibers in a

t hernopl astic, elastoners or thernoset matrix; wth

t hernoset matrixes such as epoxies, unsaturated

pol yesters and uret hanes being preferred." No ot her
mention of elastonmers appears in this prior art, and in
particular in all of the at |east twenty exanples which
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followin this prior art. Fromdata given in Table 1 of
Exanpl e 1, polyethylene fibres with an energy-to-break
above the limt of claiml of the patent in suit can be
deduced (Exanples Cto F). The ballistic properties of
t he conposites according to at | east Exanples 9 and 10
(fibres falling under the definition of claim1l of the
patent in suit, but coated with either |ow or high
density pol yethyl ene and cured under pressure and heat)
were conpared to a conparative Exanple 11, identically
produced but with aramd fibres, nanely Kevlar® 29,
coated with a phenolic polyvinyl butyrol resin. The
concl usions as set on page 15 are that the ballistic
performance between the three tested exanples are
conparable, but, "since it is known to produce

pol yet hyl ene fibers with higher tenacity"” (30 g/denier
or nore, conpared to the 22 g/denier of Kevlar® 29),
"it is expected that these fibers would substantially
outperformaramd fibers for ballistic applications".
An identical conclusion is given with Exanple 20.

D fferences between the disclosure of E15 and the
present invention according to claiml.

The respondent has recogni sed that the tensile nodul us
[imt nmentioned in claiml of the patent in suit for
the elastoneric material (s) is not disclosed by E15.
However, as far as the coating and matrix materials are
concerned, the teaching of E15 is quite silent on the
tensile noduli of these materials. It is not because
sone exanples of E15 may conprise matrix materials with
a tensile nodulus under the clained limt that the
requi renent as such for "soft" elastonmeric materials
within the nmeaning of claiml1 of the patent in suit, or
even for "soft" matrix materials is suggested. On the
contrary, as seen above, the sole nention in E15 of
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el astonmers appears together with thernoset material s,
whi ch according to the exanples listed in the |ast
sentence of the above given passage of page 9 are hard
matrix materials, so that E15 in fact directs the
skilled person toward the use of these hard matrix
materials, which are said to be preferable, elastoners
bei ng not preferred.

Fibers falling within the scope of the contested
claim1l are indeed disclosed by E15; the description of
the patent in suit expressly nentions polyethyl ene and
propyl ene fibres as two inportant groups of fibres of

t he present invention. However, this description also
di scl oses other groups of fibres, for exanple aramd
fibres like Kevlar® 29, which are used in the exanpl es
of the patent in suit. Above all, Caim1l of the patent
in suit gives a definition of the fibres, which is not
di scl osed in E15; for exanple, no nention of the
paranmeter energy to break appears in E15, which further
does not suggest the limt 500 g/denier for the tensile
nodul us of the fibres as selection paraneter: in E15 it
is only a preferred value for the polyethylene fibres.
It follows that claim1l gives a selection of fibres
which is different fromthat of E15.

Mor eover, the whol e conbination of features of claiml
is new it is not because E15 discloses separately that
the fibres could be coated or that the matrix may
occupy all the void space left by the fibres and could
be made of elastonmers, that E15 teaches or suggests

t hat these conditions should be |inked together as
requi rements and further be conbined with a sel ected
kind of fibres, which only overlaps partly the
selection of fibres disclosed in E15. Wen the
respondent brings together these four conditions on the

2950.D Y A
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basi s of pieces of information separately gathered from
E15, he mekes an a posteriori assessnment, which is not
adm ssi bl e.

Therefore, claiml differs not only by the nention of
an upper limt for the tensile nodulus of the

el astonmeric materials, but also by the whole clained
conbi nation of features as such. It is even doubtful
whet her E15 suggests to the person skilled in the art
to substantially coat each of the fibres, said fibres
being the smallest elenments of the network, having
regard to the passage of page 7 of this prior art,

whi ch indicates that the fibers nmay be nonofil ament or
mul tifilaments.

It follows that the conbination of E15 with the

di scl osure of the prior use is not sufficient to reach
the subject-matter of claim1 of the patent in suit,
since the Verseidag products do at |east not teach to
substantially coat each of the fibers within the
nmeani ng of the patent in suit, whereas E15, page 8,
directs the person skilled in the art to rather coat
the fibres "with a relatively mnor proportion of
coating".

Furthernore, it is not clear for which reason the
person skilled in the art would conbine these two prior
art di scl osures:

El2a is a prospect of a firm the aimof which being to
attract the potential custoners toward the Verseidag
products which conprise Kevlar® 29 fibres. The nere
menti on of good ballistic properties w thout technical
data woul d be considered by the person skilled in the
art before all as an advertising nmeans. El2a noreover
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does not indicate the reasons for the said i nproved
bal i stic properties. Thus, when E15 teaches that
"hard" matrix materials are preferable rather than

el astoners or other materials and that polyethylene
fibres wwth high tenacity are preferred to Kevlar® 29
fibres, thus directing the skilled person in at |east
two directions which differ fromthe disclosure of the
Ver sei dag products, a conbination of these two

di scl osures is not |ogical.

The subject-matter of claim1 of the patent in suit,

t herefore, involves an inventive step within the
meani ng of Article 56 EPC. Clains 2 to 10, which are
dependent on claim 1, concern the sane conposite with
addi tional features and consequently are all owabl e.
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Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.
2. The case is remtted to the first instance with the
order to maintain the patent as anended in the

foll owi ng version

Cl ai ns: 1 to 10 filed as main request on 10 May
2002.

Descri ption: pages 2, 3 and 19 filed on 10 May 2002.
pages 4 to 6, 9 to 11, 16 and 18 filed
in the oral proceedings,

pages 7, 8, 12 to 15 and 17 as grant ed.

The single figure according to the patent
speci fication.

The Regi strar: The Chai r man:

A. Counillon C T. WIson

2950.D



