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Summary of Facts and Submn ssions

2605.D

The appeal is directed against the decision of the
Exam ning Division to refuse the

application 95 92 5341.0 (EP-A-0 770 020) whi ch was
posted on 25 Novenber 1999.

The Notice of Appeal was received on 20 January 2000
together with paynent of the appeal fee. The grounds of
appeal were received on 20 March 2000.

The follow ng prior art docunments were cited in the
search report:

Dl: US-A-4 091 948

D2: US-A-3 880 313

D3: US-A-4 637 519

D4:  US-A-3 255 909

D5: US-A-4 645 088

D6: US-A-4 128 184.

The Exam ning Division refused the application on the
ground of a |lack of novelty of the subject-mtter of
Caiml then on file with respect to the disclosure of
D1. During exam nation of the application the Exam ning
Di vi sion had objected that aim1l | acked inventive
step because a single feature which was considered to
be novel with respect to D1 was considered to be

di sclosed in D2 for the purpose of solving the sane
problemas in the application in suit. The Exam ning
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Di vi sion issued the decision under appeal when the
single feature considered to be novel with respect to
D1 subsequently was del eted by the applicant. The

Exam ning Division indicated that it would maintain its
obj ection of |lack of inventive step for the case that
the applicant were to re-introduce the feature. The
Exam ni ng Di vision had al so indicated during the

exam nation procedure (but not in the decision) its

opi nion that objection arose under Article 84 EPC
because the features of Claim2 relating to the details
of a cap renoval prevention neans were consi dered
essential and therefore should be included in Caim1.

Upon appeal the appellant requested that the decision
of the Exam ning Division be set aside and that a

pat ent be granted on the basis of a new set of clains,
an anended description and anended drawings filed with
the grounds for appeal. In Caim1l the appellant had
re-introduced the feature whose deletion had resulted
in the Exam ning Division' s conclusion of a |ack of
novelty. In respect of inventive step the appell ant
essentially argued that according to D1 the extent of
the tapered sealing surface is determned by its angle
and by the thickness of the container wall, the end
surface of which is essentially conposed of the tapered
sealing surface which abuts a sealing fin on the cap
primarily in conpression. According to D2 the resilient
dependi ng nenber fits within the end of the container
and so is inconpatible with a tanper evident sea
nmount ed on the end surface of the container.

I n communi cati ons pursuant to Article 12 RPBA the Board
indicated its opinion that amendnents made to Claim1l
and to the draw ngs offended the provisions of

Articles 84 and 123(2) EPC but that the subject-matter
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appeared to be patentable.

Wth a letter dated 3 July 2001 the applicant filed
further anmendnents to Caim1l, the description and the
drawi ngs and requested that a patent be granted on the
basis of the follow ng docunents:

d ai ns: lto6 filed with the letter of 3 July
2001, received 4 July 2001,

Descri ption: Pages 1, l1la, 2 to 5 filed with the
letter of 3 July 2001, received 4 July
2001;

Dr awi ngs: Pages 1/3, 3/3 filed with the letter of
5 February 20001, received 8 February
2001;

Page 2/3 filed with the letter of 3 July
2001, received 4 July 2001.

Caim1l filed with the letter of 3 July 2001 reads:

"The conbi nation of a container (10) having a rigid
side wall (15), a safety cap (11) having an outer
skirt (13) for engaging the container, and a

nmeans (21,22) on said rigid side wall (15) cooperating
with neans (20) on said cap (11) for preventing said
cap (11) from being renoved from said container (10)

wi t hout depression and rotation of said cap (11);

said cap (11) having a circunferential resilient
dependi ng nenber (14) spaced inwardly fromsaid skirt;

said cap (11), nenber (14) and skirt (13) being of one
pi ece construction;
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said side wall (15) having an end and an externally
tapered surface (35) extending froma smaller
di aneter (17) at said end to a |arger dianeter (18);

said side wall (15) internally engaging said resilient
nmenber (14) between said snmaller dianeter (17) and said
| arger dianmeter (18), said tapered surface (35)
expanding said resilient nenber (14) to provide a bias
on said cap in a direction of renoval of said cap (11)
and to provide sealing of said container (10);

characterised in that:

said end of said side wall (15) defines a surface (16)
for nounting a tanper-evident seal; said resilient
dependi ng nenber (14) is arranged parallel to the

| ongi tudi nal axis of said cap; and

said surface (16) for nounting a tanper-evident sea
fits within and is spaced radially inward of said

resilient nenber (14)."

Clains 2 to 6 define preferred enbodi nents of the
subject-matter of Claim1.

Reasons for the Decision

1. The appeal is adm ssible.

2. Amendnent s

2.1 The Board is satisfied that Caim1, the description
and the drawi ngs contain no additional matter in

2605.D Y A
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conmparison with the application as originally filed and
so the provisions of Article 123(2) EPC are sati sfied.
In respect of the provisions of Article 123(2) EPC the
Exam ning Division did not raise any

obj ection which remained at the tine of issue of the
deci si on under appeal. A detailed explanation of the
anmendnents and their basis in the application as
originally filed therefore nay be di spensed wth.

Carity

The applicant contested none of the clarity objections
rai sed by the Board. The Board is of the opinion that
all have been overcone satisfactorily and so further
expl anati on appears unnecessary in this respect.

The Exam ning Division's objection concerning a

percei ved | ack of essential features in Claiml rel ates
to the subject-matter of Claim2. Athough this
objection did not feature in the decision to refuse,
the applicant did not reply on this point during the
procedure before the Exam ning Division and so the
matter is left open. The Board therefore considers it
necessary to explain why the objection is not
considered to be valid. Caim2 essentially specifies
the design of the respective nmeans on the cap and on
the side wall for preventing renoval of the cap from
the container w thout depression and rotation of the
cap. The essence of the invention, on the other hand,
is a sealing arrangenent enploying a resilient
dependi ng nenber which perforns a dual function in as
far as it provides both a bias in respect of the
depression of the cap and a seal against the tapering
surface. The feature that the renoval prevention neans
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require the cap to be depressed before it can be
renmoved, which is included in daim1, is therefore
essential. However, it is of no relevance in respect of
t he sealing arrangenent how the renoval prevention
means ensure that the cap nust be depressed before it
can be renoved and the applicant has the right to a
fair degree of protection in respect of different

desi gns of such neans, which have no bearing on the

i nventi on.

Novel ty

D1 discloses in the enbodi nent of Figures 5 to 7 the
conbi nation of a container 50 and a safety cap having
an outer skirt for engaging the container. The side
wal | of the container conprises at its end a tapered
sealing surface 51 which subtends an angle of |ess
than 55° with the centre Iine of the container. The
tapered sealing surface co-operates with a resilient
dependi ng nenber 14 which is arranged at an angle

of 10° to 20° relative to the tapered surface and which
therefore is not parallel to the |longitudinal centre
line. The subject-matter of Claim1l1l therefore is novel
with respect to the disclosure of D1.

D2 teaches that the contai ner engages the outside of

t he dependi ng i nner nmenber 28. D3, D4 and D5 all relate
only to conventional screw caps and do not have the
feature of the "neans for preventing ... from being
renoved wi t hout depression and rotation". D6 discloses
an arrangenment simlar to that discussed in respect of
D1.

The subject-matter of CQaiml is therefore novel wth
respect to all of the cited prior art (Articles 54(1),
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(2) EPC).

I nventive step

The cl osest prior art is that known from D1 which

di scl oses in the enbodi nent of Figures 5 to 7 the
conbi nation of a container 50 having a rigid side wal
(inmplicitly), a safety cap (see Figure 6) having an
outer skirt for engaging the container, and a

nmeans 52, 53 on the rigid side wall cooperating with
means 54 on the cap for preventing the cap from being
renoved fromthe contai ner wthout depression and
rotation of the cap. The cap has a circunferentia
resilient depending nmenber 14 spaced inwardly fromthe
skirt, the cap, resilient dependi ng nenber and skirt
bei ng of one piece construction (inplicit fromthe
figures; see also D6 colum 1, lines 19 to 21). The end
of the side wall has a surface forned by a "very snmal
radi us” (columm 2, lines 30 to 35) and an externally
tapered surface 51 extends froma snmaller dianmeter at
the end to a larger dianeter. The side wall internally
engages the resilient nenber between the smaller

di aneter and the larger dianeter and the tapered
surface expands the resilient nenber to provide a bias
on the cap in a direction of renpval of the cap and to
provi de sealing of the container (colum 4, lines 51
to 55).

It follows that the subject-matter of Claiml in suit
differs fromthat of Dl in that:

- the end surface is suitable for nmounting a tanper-
evi dent seal;

- the resilient depending nenber is arranged
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parallel to the |ongitudinal axis of the cap; and

- the surface for nounting a tanper-evident sea
fits within and is spaced radially inward of the
resilient menber.

Because, according to Claiml, the end surface is
radially inward of the resilient nenber, the area for
nmounting the tanper-evident seal is spaced fromthe
resilient nmenber. The parallelismof the resilient
menber to the axis reduces its radial extent and frees
space within the cap to accomobdate the conbi nation of
t he tanper-evident seal and the resilient nenber. These
differentiating features therefore together solve the
probl em of providing for a tanper-evident seal in
addition to a nenber which can provide the bias w thout
the need to significantly increase the dianeter of the
cap.

D2 enpl oys a resilient nmenber parallel to the

| ongi tudi nal axis but in the preferred enbodi nent it
fits inside the end of the container such that the
arrangenent is not suitable for the provision of a

t anper-evident seal. Although in an alternative

enbodi nent the resilient depending nenber is |ocated
outsi de of the end of the container, this increases the
overall size of the conbination of cap and contai ner
(colum 4, lines 21 to 26) and so fails to solve the
probl em addressed by Claim1l. Mreover, D2 describes
the alternative enbodi nent as | ess preferred, thereby
di scouragi ng the skilled person from adopting this
arrangenent. D3 discloses a tanper-evident seal in
conbination with a double seal including a lip 48 which
seal s against a radius 55 at the edge of the end face.
The lip is angled relative to the Iongitudinal axis
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and, being intended for use with a screw threaded cap,
is not disclosed as being suitable for providing the
bias. D4 discloses a |lip arranged at an angle to the
axis and which is not disclosed as being suitable to
provide the bias feature. Suitability for a tanper-
evident seal is not nentioned. D5 discloses a screw cap
whi ch conprises a seal 13 parallel to the |ongitudina
axis but the end of the bottle is not spaced radially
inward thereof. Neither a tanper-evident seal nor the
provision of a bias is nentioned. D6 corresponds to D1
except in respect of the construction of the cap in two
pieces. It follows that none of the cited prior art

di scl oses the above-nentioned differentiating features
as a solution to the set problem

5.4 The Board therefore concludes that the subject-nmatter
of Claiml and as a result also of Clains 2 to 6 is not

rendered obvious by the available prior art and so
i nvol ves an inventive step (Article 56 EPC).

Or der

For these reasons it is decided that:

1. The deci si on under appeal is set aside.
2. The case is remtted to the first instance with the
order to grant a patent on the basis of the follow ng

docunent s:

d ai ns: 1to6 filed wwith the letter of 3 July
2001, received 4 July 2001,

2605.D Y A
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Pages 1, l1la, 2 to 5 filed with the
letter of 3 July 2001, received
4 July 2001

Pages 1/3, 3/3 filed with the letter of
5 February 2001, received 8 February
2001;

Page 2/3 filed with the letter of 3 July
2001, received 4 July 2001.

The Chair nman

F. Gunbel



