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Summary of Facts and Subm ssi ons

0932.D

The appeal is fromthe decision of the Opposition

Di vision posted on 4 May 2000 to revoke European patent
No. O 513 148, granted in respect of European patent
application No. 91 903 779. 6.

| ndependent clainms 1 and 3 read as foll ows:

"1. An absorbent structure (106) for acquisition,

di stribution, and storage of bodily fluids conprising a
fluid acquisition/distribution |ayer (110, 111) having
an average dry density of less than 0.30 g/cc,
preferably from0.02 g/cc to 0.20 g/cc, and an average
dry basis weight of from0.001 to 0.10 g/cn¥, preferably
from0.01 g/cntf to 0.08 g/cn?; a fluid storage |ayer
(108) positioned beneath said acquisition/distribution
| ayer (110, 111) relative to said topsheet, conprising
at | east 15% preferably 25% by weight of said storage
| ayer, of superabsorbent material and from0%to 85% of
a carrier neans for said superabsorbent nmaterial;
characterised in that said acquisition/distribution

| ayer (110, 111) is thermally bonded by conprising from
50%to 90% dry weight basis, chemcally stiffened
cellulosic fibers and from 10%to 50% preferably 25%
to 50% dry weight basis, of a thernoplastic bonding
material; said acquisition/distribution [ayer (110,

111) havi ng been made by preparing a web of a blend of
the stiffened fibers and from 10%to 50% preferably
25% to 50% by weight of the dry web, of thernoplastic
fibrous material, heating the web to nelt the

t hermopl astic fibrous material and to thereby provide
said thernopl astic bonding nmaterial, and cooling the
web, whereby thernoplastic bonding material, upon
nmel ti ng and subsequent cooling, mgrates to and forns
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bond sites at intersections of said stiffened
cellulosic fibers."

"3. An absorbent article (100) for acquisition

di stribution and storage of bodily fluids, said article
characterized by: (a) a fluid pervious topsheet (104);
(b) a fluid inpervious backsheet (102) affixed to said
topsheet (104); and (c) an absorbent structure (106)
conprising a fluid acquisition/distribution |ayer (110,
111) having an average dry density of less than 0.30
g/cc, preferably fromO0.02 g/cc to 0.20 g/cc, and an
average dry basis weight of from0.001 to 0.10 g/cnf¥,
preferably from0.01 g/cntf to 0.08 g/cnf; a fluid
storage | ayer (108) positioned beneath said
acquisition/distribution |ayer (110, 111) relative to
sai d topsheet, conprising at |east 15% preferably 25%
by wei ght of said storage |ayer, of superabsorbent
material and from0%to 85%of a carrier neans for said
super absorbent material; whereby said
acquisition/distribution |ayer (110, 111) is thermally
bonded by conprising from50%to 90% dry wei ght basis,
chemcally stiffened cellulosic fibers and from 10%

to 50% preferably 25%to 50% dry weight basis, of a
t her mopl asti c bonding material; said
acquisition/distribution |ayer (110, 111) havi ng been
made by preparing a web of a blend of the stiffened
fibers and from 10%to 50% preferably 25%to 50% by
wei ght of the dry web, of thernoplastic fibrous
material, heating the web to nelt the thernoplastic
fibrous material and to thereby provide said

t her nopl astic bonding material, and cooling the web,
wher eby thernopl astic bonding material, upon nelting
and subsequent cooling, mgrates to and fornms bond
sites at intersections of said stiffened cellulosic

fi bers; being di sposed between said topsheet (104) and
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sai d backsheet (102)."

1. In the decision under appeal the Opposition Division
considered that the subject-matter of these independent
claims was novel but did not involve an inventive step
having regard to the teaching of docunents

Dl: EP-A-317 058, and

D3: GB-A-2 215 609.

L1, The appel | ant (patentee) | odged an appeal against this
deci sion, received at the EPO on 30 June 2000, and
si mul t aneously paid the appeal fee. The statenent
setting out the grounds of appeal was received at the
EPO on 24 August 2000.

| V. The opponent did not file any subm ssions in respect of
t he appeal and withdrew the opposition with letter
dated 21 Decenber 2000.

V. In an annex to the sunmons for oral proceedings
pursuant to Article 11(2) Rules of Procedure of the
Boards of Appeal the Board expressed its prelimnary
opinion that it would appear that the subject-matter of
claim 1l was distinguished fromthe absorbent structure
of DL solely in that the cellulosic fibers were
chemcally stiffened, and that document D3 al ready
di scl osed the use of chemcally stiffened cellulosic
fibers in order to provide a relatively thin absorbent
article.

\Y/ Oral proceedi ngs took place on 13 February 2003.

The appel | ant requested that the decision under appeal
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be set aside and that the patent be nmaintained as
gr ant ed.

In support of its requests the appellant relied
essentially on the foll ow ng subm ssions:

The patent in suit was concerned with an absorbent
structure having an acquisition/distribution |ayer

whi ch was hydrophilic. Al though the term "hydrophilic"
was not present in the independent clains, they
described that chemcally stiffened cellulosic fibers
were used, and such fibers were hydrophilic.
Furthernore, the clains specified that the therno-

pl astic bonding material mgrated at the intersection
of the stiffened cellulosic fibers. Due to this

m gration, the thernoplastic bonding material did not
substantially affect the hydrophilic properties of the
cellulosic fibers. Mreover, the patent in suit
explicitly disclosed when referring to the prior art,
that the provision in an absorbent structure of a

hydr ophobi ¢ transport |ayer positioned between the

t opsheet and the absorbent body was di sadvant ageous
because it resulted in limted fluid acquisition and
fluid transport due to the hydrophobicity of the
transport layer. It was therefore clear that nothing
other than a fluid acquisition/distribution |ayer which
was hydrophilic was intended for the absorbent
structure clained in the patent in suit.

In view of the above, the correct starting point for
assessing inventive step was docunent D3, which

di scl osed an absorbent structure conprising a
hydrophilic fluid acquisition/distribution |ayer, and
not docunent D1, as argued by the Opposition Division
in the decision under appeal, because D1 specifically
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taught the provision of a hydrophobic Iiquid-transfer
| ayer .

Since the teaching of Dl consisted in formng a

hydr ophobic liquid-transfer |ayer by providing a blend
of wood fluff pulp and thernoplastic fibers and then
melting the thernoplastic fibers, the skilled person
woul d not consider applying this teaching to the
absorbent structure of D3 because in doing so the
hydrophilic properties of the acquisition/distribution
| ayer would be lost. Furthernore, Dl was silent about a
m gration of the thernoplastic material upon nelting.
D1 nerely disclosed that the nelting of the hydrophobic
t hernopl astic fibers devel oped a hydrophobic surface,
and did not suggest that, if mgration took place as in
the patent in suit, then a |ayer being substantially
hydrophilic could be obtained even in the presence of
such thernopl astic fibers.

Reasons for the Decision

1

0932.D

The appeal is adm ssible.

Novel ty

The Board agrees with the findings of the Qpposition
Division that the clained subject-matter is novel (see
points 2 and 3 of the decision under appeal) since none
of the cited docunents discloses all the features of
claims 1 and 3.

Novelty was in fact not in dispute.

| nventive step
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The technical problemunderlying the patent in suit
consists in providing absorbent structures, as well as
absorbent articles utilizing such structures, which
provide inproved fluid distribution and acquisition
performance, especially with respect to successive
fluid di scharges.

Docunent D3 generally relates to the probl em of
effectively and efficiently absorbing and storing the
wear er's di scharged body fluids (see D3, page 2,

lines 28 to 31). The skilled person woul d consider the
absorbent structure of D3 as particularly suitable for
t he desired purpose of inproving fluid distribution and
acqui sition performance because it conprises, on top of
t he absorbent core, a hydrophilic fluid acquisition

di stribution | ayer which serves to quickly acquire and
transport fluid by wicking (see page 7, lines 3 to 22).
In contrast thereto, the absorbent structure according
to D1 conprises a hydrophobic |iquid-transfer |ayer
posi ti oned over the absorbent core, which hydrophobic

| ayer has the purpose of providing a shorter strike-
through tinme and an inproved rewet (see page 2,

lines 16, 17 and 33 to 40). The teaching of D3 thus
consists in providing a hydrophobic |ayer not for
inmproving fluid distribution and acquisition
performance but for allowng liquid to reach as quickly
as possi ble the absorbent core (short strike-through
time) and to avoid that liquid flows back fromthe
absorbent core (rewet).

In view of the fact that D3 is directed essentially to
t he sane purpose as the invention clainmed in the patent
insuit whilst DI ains at a different objective, the
Board concl udes that the closest prior art for the

pur poses of assessing inventive step is represented by
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docunent D3 (see eg T 506/95).

In its decision (see page 4) the Opposition Division
has pointed out that the disclosure of DI that a
hydr ophobi c | ayer is obtained does not nean that the
| ayer is absolutely hydrophobic, and that the term
hydr ophobic is a relative termand as such has no
preci se meani ng.

However, in selecting the closest prior art for the

pur poses of assessing inventive step, the first
consideration is that it nust be directed to the sane
purpose or effect as the clained invention (see the
above- nenti oned decision T 506/95, point 4.1). Although
the skilled person m ght consider that the |iquid-
transfer layer of Dl is not absolutely hydrophobic, the
explicit indication in D1 of the hydrophobic properties
bei ng essential would constitute an indication that
fluid distribution and fluid acquisition only take
place to a limted extent as conpared to other
absorbent articles, such as that of D3, where the
presence of a hydrophilic | ayer on top of the absorbent
core is disclosed for the specific purpose, also ained
at by the clainmed invention, of distributing and
absorbing |iquid.

Using the wording of claim1, docunent D3 discloses
(see claim1l) an absorbent structure for acquisition,

di stribution, and storage of bodily fluids conprising a
fluid acquisition/distribution |Iayer having an average
dry density of less than 0.30 g/cc (D3: from about

0.05 to 0.25 g/ cc) and an average dry basis wei ght of
from0.001 to 0.10 g/cnt (D3: about 0.01 to 0.10 g/cnf);
a fluid storage |ayer positioned beneath said
acquisition/distribution |ayer relative to said
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topsheet, conprising at |east 15% (D3: from about 15%
to 60%, by weight of said storage |ayer, of
superabsorbent material and fromO0%to 85%of a carrier
means for said superabsorbent material. The fluid
acquisition/distribution | ayer conprises chemcally
stiffened cellulosic fibers (page 9, |ast paragraph).

The above nentioned technical problemis solved, in
accordance with the definition of claim1, by neans of
said acquisition/distribution |ayer (110, 111) being
thermal |y bonded by conprising from50%to 90% dry
wei ght basis, chemcally stiffened cellulosic fibers
and from 10%to 50% preferably 25%to 50% dry wei ght
basis, of a thernoplastic bonding material; said
acquisition/distribution |ayer (110, 111) havi ng been
made by preparing a web of a blend of the stiffened
fibers and from 10%to 50% preferably 25%to 50% by
wei ght of the dry web, of thernoplastic fibrous
material, heating the web to nelt the thernoplastic
fibrous material and to thereby provide said

t her nopl astic bonding material, and cooling the web,
wher eby thernopl astic bonding material, upon nelting
and subsequent cooling, mgrates to and fornms bond
sites at intersections of said stiffened cellulosic
fibers.

Docunent D1 di scl oses the provision of a liquid-
transfer |layer which is thermally bonded by conprising
cellulosic fibers and a thernoplastic bonding materi al
(see claim1l). The process of thermally bonding the
fibers |leads to the devel opnment of a hydrophobic
surface having pores |arger than those of the
unconsol i dated | ayer (see page 2, lines 33 to 40),

whi ch hydrophobi ¢ surface provides for a shorter
strike-through tinme and | ess rewet. However, there is
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no indication in Dl that such hydrophobic surface could
contribute to an inprovenent of the fluid distribution
wi thin the absorbent article. On the contrary, since
the liquid-transfer |ayer of Dl provides a shorter
strike-through tinme, the skilled person would consider
that it does not facilitate fluid distribution, ie
transport of fluid fromthe point of initial contact to
ot her parts of the absorbent structure. Furthernore, D1
is silent about a mgration of the thernoplastic
material to the intersections of the fibers upon

nmel ting. The Board notes that there is no evidence
avai l abl e to reach the conclusion that such a mgration
takes place also in the process of manufacturing the
absorbent article of D1. In particular, although the
process of manufacturing the absorbent article of D1
conprises the step of heating the blend of wood fl uff
pul p and t hernopl astic bonding naterial to nelt the

t hernopl astic bonding material, it is carried out in

t he absence of the chemically stiffened cellulosic
fibers which are present in the acquisition/-

di stribution |layer of the absorbent structure clainmed
in the patent in suit. Thus, since the conditions are
not identical, the result of the above-nentioned
process step in D1 is not necessarily a mgration of

t he thernoplastic bonding material. Moreover, in the
absence of any evidence to the contrary, the Board
accepts that the mgration, as submtted by the
appel l ant, plays a substantial role for the solution of
the problem in that it substantially reduces the

i npact of the thernoplastic bonding material onto the
hydrophilic properties of the chemcally stiffened
cellulosic fibers, which hydrophilic properties are
essential for the inprovenent of fluid acquisition and
fluid transport within the acquisition/distribution

| ayer .
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The other available prior art docunents do not contain
any indications leading to the clainmed solution of the
above-nentioned problem In particular, none of these
docunent s di scl oses or suggests the provision of

t her nopl astic bonding material that has mgrated to
bond sites at intersections of stiffened cellulosic
fibers.

Therefore, the subject-matter of claim1l1l is found to be
based on an inventive step.

3.7 Claim3 relates to an absorbent article conprising an
absorbent structure having all the features of claiml.
As a consequence its subject-matter, and that of
dependent clains 2 and 4 to 6, is also found to be
based on an inventive step.

4. Consi dering the foregoing conclusions of the Board, the
grounds for opposition do not prejudice the maintenance
of the European patent as granted.

Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.
2. The patent is naintained unanended.
The Regi strar: The Chai r man:

0932.D Y A
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M Patin P. Alting van Ceusau
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