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Summary of facts and subm ssions

1080.D

Appel I ant | (Opponent) and Appellant Il (Proprietor of
the patent) | odged an appeal against the Qpposition
Division's interlocutory decision, dispatched on 8 June
2000, to maintain the European patent No. 0 679 157 in
the formas anmended pursuant to Article 102(3) EPC.

The clains of the application as filed, which are
rel evant for the present decision read:

"1. A conpound of fornula I

wherein Y is selected fromS, O and NR:
wherein Rt is selected fromhydrido and C-G al kyl ;
wherein X is one or nore substituents selected from

(a) hydrido, halo, cyano, nitro, hydroxy, acyl, |ower

al kyl substituted at a substitutable position with a
substituent selected from hal o, hydroxyl, am no,
acyl am no, | ower al kylam no, |ower alkyl (acyl)am no,
acyl, aryl optionally substituted with hydroxyl, a

het erocyclic group, hydroxyi mno and | ower al koxyi m no,
| ower al kenyl optionally substituted at a substitutable
position with cyano, amno optionally substituted at a
substitutable position with a radical selected from
acyl and | ower al kyl sul fonyl, sulfo, sulfanoyl
optionally substituted with a substituent selected from
t he group consisting of |ower alkyl, halo(lower)alkyl,
aryl, hydroxyl, |ower alkylam no(lower)alkyl, a

het erocyclic group and (esterified carboxy)l ower alkyl,
N- cont ai ni ng heterocyclicsul fonyl, a heterocyclic group
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optionally substituted at a substitutable position with
a substituent selected fromthe group consisting of

hydr oxyl, oxo, am no and | ower al kyl am no, provided
that when Y is Oor NR' then X cannot be hydroxyal kyl ,

(b) S(O,R, wherein R is C-GC; alkyl optionally
substituted at a substitutable position with fluoro,
and nis 0, 1 or 2,

(c) C(R)(OCR)(R) wherein R and R’ independently are
selected fromCF3, CFH, CFCO,, CF,dA, COAFH Cd,F,
CF,CF, and C-C, alkyl, and wherein R is selected from
hydri do, C-C, alkyl, (C-GC, alkyl)C(O and COR wherein
R is C-C, al kyl,

(d) C(OZR' wherein Zis O Nor S, and R is selected
fromhydrido, C-GC alkyl and aryl, and when Z is N then
R* is independently taken tw ce,

(e) C(R)(NHRY) (RY), wherein R and R are independently
sel ected fromCF;, CFH CFO, CFdO, CAFH and Cd ,H,
and R"* is selected fromhydrido and C-C; al kyl, and

(f) Si(R?)(R®)(RY), wherein R?, R® and R* are

i ndependently selected from hydrido, C-C, al koxy, C-C,
optionally substituted at a substitutable position with
a radical selected fromhalo, GC,-C, al kenyl, phenyl and
benzyl, provided that the sum of the nunber of carbon
atoms in R?, R® and R¥ nust be at |east 1 and not
greater than 9, and further provided that no nore than

2 of R¥?, RB¥® and RY are al koxy; and

wherein R® and R® are independently selected from
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(g) aryl or heteroaryl, wherein the aryl or heteroaryl
radical is optionally substituted at a substitutable
position with a radical selected from hal o, |ower

al kyl, | ower al koxy, |ower alkylthio, |ower

al kyl sul finyl, Iower alkylsulfonyl, nitro, am de,

am no, |ower alkylam no, sulfanyl and | ower

al kyl sul f onyl am no,

(h) para-phenyl ene-Q wherein Qis C-GC, al kyl or NRPRS,
wherein R® and R!® are independently C-C, al kyl,

(i) p-QL(m @) phenyl ene, wherein Q is selected from
hydri do, fluoro, chloro, bronmo, nitro, C-GC, alkyl, C-GC,
al koxy, di (C-C, alkyl)am no and S(O ,RY, wherein R is
CH, or GH;; and wherein @ is selected from hydrido,
fluoro and chloro, and nis O, 1 or 2; provided that
both @ and @ cannot both be hydrido at the sane tine,

and

(j) phenyl ene-Wwherein Wis al kyl am no;

provi ded t hat

R> and R® cannot both be phenyl; further provided that
when Y is S, then R and R cannot both be 3, 5-

di hal ophenyl; further provided that if X is hydrido,
then R and R are not both p-nethoxyphenyl

p- chl or ophenyl, p-nethyl phenyl, p-bronophenyl, or
2-naphthyl; further provided that if X is hydrido,
nitro, bronob, CO-alkyl, benzoyl or COH, then R?> and R
are not both p-nmethoxyphenyl; and further provided that
when Y is NR' and R?> and R® are independently aryl
optionally substituted at a substitutable position with
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C-C, alkyl, halo, nitro or C-C, al koxy, then X cannot
be hydrido, -COH or CO-al kyl of fromone to four
carbons; or a pharnaceutically-acceptable salt

thereof." (enphasis added)

"12. A conpound of fornmula Il

30 lo
RJ\SI;O

II

wherein Y is selected fromQ, S and NRY

wherein R is selected fromhydrido and | ower al kyl;
wherein X! and X? are independently selected from

hydri do, hal o, | ower al koxycarbonyl and carboxyl ;
wherein R is selected fromaryl and heteroaryl; wherein
R? is optionally substituted at a substitutable position
with a radical selected fromhalo, |ower alkoxy and

| oner al kyl; and

wherein R is selected fromam no and | ower al kyl ;

or a pharnmaceutically-acceptable salt thereof.”

"16. A pharmaceutical conposition conprising a

t herapeutical ly-effective anmount of an antiinflammatory
compound, said conpound sel ected froma conpound of
Caim1; or a pharmaceutically-acceptable salt

t hereof . "

The Opposition Division was of the opinion that the set
of 31 clains of the patent as granted (main request)
did neet the requirenent of Article 123(2) EPC, but did
not neet the requirenent of novelty. O those clains
only Cains 1, 9 and 13 are relevant for the present
deci si on.



1080.D

- 5 - T 0812/ 00

Claim1, wherein the enphasised part of the wording of
Caiml as originally filed (see point 11) has been
del eted and a proviso has been added, read:

"1. A conpound of fornula I

<A A A>, and

wherein R2 and R are independently selected from aryl
or heteroaryl, wherein the aryl or heteroaryl radica
is optionally substituted at a substitutable position
with a radical selected fromhalo, |ower alkyl, |ower
al koxy, lower alkylthio, |ower alkylsulfinyl, |ower

al kyl sul fonyl, nitro, am de, am no, |ower alkylam no,
sul fanyl and | ower al kyl sul fonyl am no, provided that at
| east one of R and R® is substituted with

met hyl sul fonyl or sulfanyl; or a pharmaceutically-
acceptable salt thereof."” (enphasis added), whereby
<A A A> reads

"wherein Y is selected fromS, O and NR:
wherein R is selected fromhydrido and C-G al kyl;
wherein X is one or nore substituents selected from

(a) hydrido, halo, cyano, nitro, hydroxy, acyl, |ower

al kyl substituted at a substitutable position with a
substituent selected from hal o, hydroxyl, am no,
acyl am no, |ower al kylam no, |ower alkyl (acyl)am no,
acyl, aryl optionally substituted with hydroxyl, a

het er ocycl i c group, hydroxyi m ne and | ower al koxyi m ne,
| ower al konyl optionally substituted at a substitutable
position with cyano, amno optionally substituted at a
substitutable position with a radical selected from
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acyl and | ower al kyl sul fonyl, sulfo, sulfanoyl
optionally substituted with a substituent selected from
the group consisting of |ower al kyl, halo(lower)alkyl,
aryl, hydroxyl, |ower alkylam no(lower)alkyl, a

het erocyclic group and (esterified carboxy)lower alkyl,
N-cont ai ni ng heterocyclicsul fonyl, a heterocyclic group
optionally substituted at a substitutable position with
a substituent selected fromthe group consisting of

hydr oxyl, oxo, am no and | ower al kyl am no, provided
that when Y is O or NR! then X cannot be hydroxyal kyl,

(b) S(O,R, wherein RRis C-GC, al kyl optionally
substituted at a substitutable position with fluoro,
and nis 0, 1 or 2,

(c) C(R)(OR) (R) wherein R and R’ independently are
sel ected fromCF3, CF,H CFQ, CFC, COFH Cd,F,
CF,CF, and C-C, alkyl, and wherein R is selected from
hydri do, C-C, alkyl, (C-GC, alkyl)C(O and COR wherein
R is C-C, al kyl,

(d) C(OZR',, wherein Zis O Nor S, and R4 is selected
fromhydrido, C-G alkyl and aryl, and when Z is N then
R' is independently taken twi ce, and

(e) C(R)(NHRY) (RY), wherein R and R are independently
sel ected fromCF;, CFH CFA, CFdA, CAFH and Cd ,H,
and R is selected fromhydrido and C-C; al kyl, and”

Clains 9 and 13 corresponded to Claim12 respectively
Caim16 as fil ed.

The Opposition Division was of the opinion that the set
of 31 clains according to the "new auxiliary request |"
nmet the requirenents of the EPC. Claim1l according to
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that new auxiliary request read:

"1. A conpound of formula I

R2 R3

4&\ I

Y X

<A. A. A> (sane neaning as in point Il above)

wherein R® and R are independently selected fromaryl,
wherein the aryl radical is optionally substituted at a
suitable position with a radical selected from hal o,

| ower al kyl, | ower al koxy, |ower alkylthio, |ower

al kyl sul finyl, Iower alkylsulfonyl, nitro, am de,

am no, |ower alkylam no, sulfanyl and | ower

al kyl sul f onyl am no, provided that at |east one of R and
R® is substituted with nethylsulfonyl; or a
pharmaceutical |l y-acceptabl e salt thereof."” (enphasis
added)

In particular, the Opposition Division was of the
opinion that this set of clains, and especially its
Claim1, nmet the requirement of Article 123(2) EPC,
since Cains 12 and 13 as filed provided a fair

support, all the working and tested exanples falling
within the scope of Claim1l possessed the required
characteristic of the proviso and many of the preferred
enbodi nents referred to that category of conpounds (see
point 4.3 of the contested decision).

The second auxiliary request imediately foll ow ng the
one held to neet the requirenents of the EPC al so
consi sted of 31 clains. Those clains were filed as
auxiliary request Il with letter dated 21 Decenber
1999. daim1l read:
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"1. A conpound of fornula I

Rz R
/A I
5;'?’\}(
<A. A. A> (sane neaning as in point Ill above)

wherein R and R are independently sel ected from pheny
optionally substituted at a substitutable position with
a radical selected fromhalo, |ower alkyl, |ower

al koxy, lower alkylthio, |ower alkylsulfinyl, |ower

al kyl sul fonyl, nitro, am de, am no, |ower alkylam no,
sul fanyl and | ower al kyl sul fonyl am no, provided that at
| east one of R® and R® is 4-nmethyl sul fonyl phenyl; or a
pharmaceutical |l y-acceptabl e salt thereof."” (enphasis
added)

As far as the requirenent of Article 123(2) EPC was
concerned, the Appellant | submtted inter alia that
Wth the provisos in Claiml of any of the requests
filed before the Opposition Division (see the

enphasi sed parts under points Il, IV and V above) and
in particular those underlying the contested deci sion,
subj ect-matter was added extendi ng beyond the content
of the application as fil ed.

The Appellant Il contested that with the provisos in
Caiml1l of any of the requests underlying the contested
decision or additionally filed before the Qpposition

Di vi sion subject-matter was added extendi ng beyond the
content of the application as filed.

Mor eover, during the oral proceedi ngs before the Board,
whi ch took place on 26 February 2002, the Appellant 11
filed three nore sets of clains as auxiliary
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requests 11, IV and V.

Caim1l according to auxiliary request Ill read as
Caim1l as granted, with the exception that the feature
"provided that at |east one of RR. and R is substituted
wi th nethyl sul fonyl or sulfanyl” was del eted and that

t he conpounds were defined as "antiinfl amatory”
compounds.

Caiml in auxiliary request |V corresponded wth
Claim9 as granted and Caim5 was directed to a

phar maceuti cal conposition conprising a

t herapeutical ly-effective anmount of an antiinflammatory
conpound, said conpound being selected froma conpound
of formula | as defined in Caiml as granted, with the
exception that the feature "provided that at |east one
of RR. and R® is substituted with nethylsul fonyl or

sul fanyl" was del et ed.

Claim1 in auxiliary request V was directed to a
compound of formula | having a selectivity ratio of
cycl ooxygenase-2 inhibition over cycl ooxygenase-1
inhibition of at | east 50 and further defined as in
Claiml as granted with the exception that the feature
"provided that at |least one of RR. and R is substituted
wi th nethyl sul fonyl or sulfanyl" was del et ed.

The Appellant | requested that the decision under
appeal be set aside and that the European patent
No. 0 679 157 be revoked.

The Appellant Il requested as main request that the
deci si on under appeal be set aside and the patent be
mai ntai ned as granted, or as first auxiliary request
that the appeal of the opponent be dism ssed, or as
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further auxiliary requests that the decision under
appeal be set aside and that the patent be naintained

on the basis of auxiliary request Il filed with letter
dated 21 Decenber 1999 or of one of auxiliary
requests Ill, IVor Vfiled at the oral proceedings on

26 February 2002.

Reasons for the decision

1

2.1.1

2.1.2

2.1.3

1080.D

The appeal is adm ssible.

Mai n request

Article 123(2) EPC

Both Parties agreed that the rel evant question to be
deci ded i n assessi ng whet her by an anendnent subj ect -
matter was added extendi ng beyond the content of the
application as filed, is whether the proposed anendnent
was directly and unanbi guously derivable fromthe

application as filed.

It was also not contested that the feature "provided
that at |east one of RR. and R® is substituted with

met hyl sul fonyl or sul fanyl" appeared explicitly neither
in the clains nor in the description of the application
as filed.

The Appellant Il submitted that it follows from page 6,
lines 4 to 12, page 9, lines 23 to 30, page 10,

lines 19 to 26, the paragraph bridgi ng pages 19 and 20,
and the fornula Il described on pages 17 and 18 and in
Caim12 of the application as filed that R and R nmay
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I ndependently be selected fromaryl substituted wth
nmet hyl sul fonyl or sul fanyl. Mreover, the Appellant 1|1
submtted that all conpounds |listed as a fam |y of
speci fic conmpounds of particular interest within
formula | on pages 11 to 17, except 3, 4-bis(4-

nmet hoxyphenyl ) t hi ophene and al | exanpl es, except
exanpl e 4, were conpounds of fornula | bearing as R a
4- et hyl sul f onyl phenyl group or a 4-sul fanyl phenyl
group. Since no reason was derivable fromthe
application as filed, why a skilled person shoul d have
bel i eved that the information concerning the

met hyl sul fonyl or sulfanyl noiety was restricted to
each individual conpound in the |list of specific
conpounds of particular interest wwthin fornmula | or to
each individual conpound of the worked exanples, the
Appel lant Il was of the opinion that conpounds of
formula | wherein at least one of RR. and R is
substituted with nethylsul fonyl or sulfanyl were

di rectly and unanbi guously derivable fromthe
application as filed. Furthernore, as support of his
argunment that the information content of the
application should not be interpreted in a narrow and
literal interpretation of the information, which would
ignore the skilled man’s ability for abstract thought,
the Appellant Il referred to point 2.2 of decision

T 907/ 90.

However, in assessing whether by the feature "provided
that at least one of RR. and R® is substituted with

nmet hyl sul fonyl or sulfanyl”™ Caim1l is anended in such
a way that it contains subject-matter extending beyond
the content of the application as filed, this feature
may not be considered in isolation, but in the context
of the conplete wording of Caim1. Therefore, the

rel evant question is not whether it m ght be derived
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fromthe application as filed that in the clained
conpounds at | east one of R2 and R® nay be substituted
wi th net hyl sul fonyl or sulfanyl, but whether it m ght
be directly and unanbi guously derived fromthe
application as filed that a particular subclass wthin
Caim1l can be directly and unanbi guously derived from
the application as filed characterised by all the
conpounds having at |east one of R? and R® substituted
wi th nethyl sul fonyl or sulfanyl, but not limted to the
other features of Claim12 as filed.

It is not contested that frompage 6, lines 4 to 12,
frompage 9, lines 23 to 30, and from page 10, lines 19
to 26, it may be derived that R® and R® may

I ndependently be selected fromaryl optionally
substituted with a radical selected frominter alia

| oner al kyl sul fonyl and sul fanyl and thus that
conpounds of formula | wherein at |east one of R and R®
is substituted with nethylsul fonyl or sulfanyl are
enbraced within the scope of Claiml1l. Fromthose
passages, however, it may not be derived that it is a
bi nding and characterising feature of Caim1l in the
sense of a conpul sory requirenment in respect of the
substitution pattern that at least one of R and R is
substituted with nethylsul fonyl or sulfanyl in al
conpounds enbraced within Caim1l. As those passages
thus do not point the reader to this subclass, the
requi renent of a direct and unanbi guous disclosure is
not fulfilled.

It is also not contested that fromthe paragraph
bridging pages 17 and 18 it clearly follows that in the
subcl ass of conpounds of high interest within fornmula I
and represented by formula Il, it is a binding feature
that the conpounds of formula Il contain in the
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4-position of the 5-nenbered ring a phenyl ring
substituted in para position by a group of formula
SOR®, wherein R¥® is anmino or |ower alkyl. However,
formula Il is restricted to conpounds wherein X! and X?
are i ndependently selected exclusively from hydri do,
hal o, | ower al koxycarbonyl and carboxyl .

Addi tional ly, when questioned by the Board the

Appel lant 1l did not deny that all conpounds |isted as
a famly of specific conpounds of particular interest
within fornula | on pages 11 to 17 and all conpounds
descri bed in the worked exanpl es of the application as
filed having as R? or R a nethyl sul fonyl phenyl group or
a sul fanyl phenyl group (ie with the exception of the
one not falling under the claim were conpounds w thin
the subcl ass represented by fornmula Il1. As none of

t hose conpounds is enbraced within the definition of
formula | without also being enbraced within the nmuch
narrower definition of the subclass of fornula Il, a
skill ed person could only directly and unanbi guously
derive fromthe |ist of specific conmpounds of
particular interest within the definition of formula I
that the requirenent in respect of the substitution
pattern that at |east one of R  and R® is substituted
wi th net hyl sul fonyl or sulfanyl was only a binding and
characteristic feature for the "conpounds of high
interest within formula I", ie those enbraced within
the definition of formula II.

In this respect it is to be noted that in assessing
whet her sonmething is directly and unanbi guously
derivable fromthe application as filed, it is not the
nunber of specifically cited conpounds which is

rel evant, but the information which may be derived
therefrom As set out above, in the present case the
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rel evant fact is that the application as filed contains
no di sclosure that the conpul sory requirenent in
respect of the substitution pattern that at |east one
of RR. and R® is substituted with nethylsul fonyl or

sul fanmyl may be extended to conpounds ot her than those
listed as a famly of specific conpounds of particul ar
interest wwthin formula | on pages 11 to 17, those
descri bed in the worked exanples of the application as
filed and those enbraced within the definition of
formula I1.

This finding is not in contradiction with the principle
described in point 2.2 of decision T 907/90, saying
that in answering the question whether an anendnent has
any basis in the application as filed a skilled person
woul d take the conplete application into consideration
with a view to obtaining further information, inclusive
the worked exanples and a |ist of preferred exanples.

It is precisely by considering the worked exanpl es and
a list of specific conpounds of particular interest
within fornula | that the Board cones to the concl usion
that the anmendnent in Caim1l was not directly and
unanbi guously derivable fromthe application as filed.

To put the situation as the Board sees it in a
nutshell: in response to the opposition grounds, the
Pat ent ee basically wi shes to continue to defend the
invention in terns broader than defined by the
compounds in Claim9 as granted, which is the sane as
Caiml1l2 as filed and which includes all the exanples.

The attenpts of the Patentee at any stage of the
proceedi ngs before the EPO to refornulate the clains
all anmount to generalizing the definition of his

i nvention conpared to Caim112 as filed, while making
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it narrower than Claim1l1 originally filed, a situation
referred to as an "internedi ate generalization". As set
out above, the exanples do not assist the Patentee,
because they have al ready been generalized in the
definition of Caiml1l2 as filed. The patentee wants
nore, he wants to generalize the definition given in
Claiml1l2 as filed in sone respects but not in all. For
such an internedi ate generalization to be acceptable
under the EPC, its limts, in the clainmed conbination,
must thensel ves be directly and unanbi guously derivabl e
fromthe application as filed in the sane way as any

ot her amendnent of the European patent (application).

The boards of appeal take a strict view here, because
to do otherwi se would be to encourage applications
being filed with broad specul ative clains, and the
identification of the really significant features only
bei ng i ntroduced by | ater anendnents. To all ow such
anmendnent to features not originally disclosed, would
gi ve soneone who was nerely the first to file a broad
specul ati ve cl ai man unwarranted advantage over
conpetitors who actually were the first to identify the
significant features. It is of course different if the
first filer can defend his original broad claim but he
cannot be allowed to defend his patent on the basis of
a selection of significant features only made
subsequent to the original filing.

Consequently, as Caim1l is anended in such a way that
it contains subject-matter which extends beyond the
content of the application as filed, contrary to the
requi renent of Article 123(2) EPC. The mai n request
nmust thus be refused.

First and second auxiliary request
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As Claim1 of the first auxiliary request contains the
feature "provided that at least one of RR and R® is
substituted with nethylsulfonyl"™ and Claim1l of the
second auxiliary request contains the feature "provided
that at | east one of RP and R® is 4-nethyl sul fonyl -
phenyl™ in conbination with the broad definition of
inter alia the substituent X, for the reasons given for
Caim1 of the main request, both request nust be
refused too as contravening Article 123(2) EPC

Third, fourth and fifth auxiliary request

Adm ssibility

The Appellant submitted that the three sets of clains
were attenpts to overcone a ground of opposition, in
particul ar that based on Article 100(c) EPC and,
consequently, that these should be admtted in the
proceedi ngs according to Rule 57a EPC.

Al that Rule 57a EPC allowes is that the ground of
opposi tion need not be one relied on by an opponent,

but the anendnents nust al so be appropriate and
necessary (see T 406/86, QJ EPO 1989, 302). Reference
to a ground of opposition cannot justify an anendnent
that violates the requirenents of the EPC, or that does
not renove the objection under the ground of opposition
relied on.

In the present case, the wording of the anmended cl ai ns
gi ves cause to call into question conpliance of the
above-nentioned, late-filed requests with all of the
requi renents of the EPC and thus their validity for
formng the basis of an all owabl e patent.



4.1.2

4.1.3

1080.D

- 17 - T 0812/ 00

In particular, by the deletion of the feature "provided
that at |east one of R and R® is substituted with

nmet hyl sul fonyl or sulfanyl” in Caim2l according to the
third auxiliary request the protection conferred by the
cl ai m has been extended, contrary to the requirenent of
Article 123(3) EPC

The Appellant 1l argued that by reference in the
specification that the clained conpounds are
antiinflamuat ory conpounds the extent of protection
conferred by the claimwas restricted in a functiona
way instead of achieving this in a structural way and
that, therefore, the protection conferred had not been
ext ended.

The Board cannot, however, follow this argunent,
because in the application as filed it is stated that
the conpounds of fornmula | are useful for the treatnent
of inflammtion (see, for exanple, page 7, lines 11 to
16). As, thus, also conpounds not having at |east one
of RR and R® substituted with nethylsul fonyl or sulfanyl
are enbraced within Caim1l of the third auxiliary
request, the protection conferred by Caim1 has been
ext ended.

According to Claim13 of the patent as granted the

cl ai med pharmaceutical conpositions were restricted to
those conprising a therapeutically-effective anmount of
a compound of granted Claim1, fromwhich the conmpounds
not containing at |east one of R and R® substituted

wi th net hyl sul fonyl or sulfanmyl were excluded. Contrary
thereto, by deletion of the feature "provided that at

| east one of R and R® is substituted with

nmet hyl sul fonyl or sulfanyl” in the wording of what is
presented as Caim5 of the fourth auxiliary request,
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phar maceuti cal conpositions containing conmpounds
wherein none of R and R® is substituted with

nmet hyl sul fonyl or sulfanyl are enbraced within the
wording of Caim5. The protection conferred by Caimb5
of the fourth auxiliary request has thus been extended
i n conparison to the corresponding Caim 13 as granted.

Claim1 according to the fifth auxiliary request
differs fromCaim1l as granted by the deletion of the
feature "provided that at least one of RR and R is
substituted with nethylsul fonyl or sulfanyl" and the
insertion of the specification that the clained
conpounds have a selectivity ratio of cycl ooxygenase-2
I nhi bition over cycl ooxygenase-1 inhibition of at |east
50.

As such a selectivity ratio is only nentioned on page 8
of the application as filed and as it may not be
derived therefrom which conpounds have such a
selectivity ratio, this amendnent arises not only new
obj ections under Article 123(2) EPC but al so introduces
a feature which renders the clai mobscure, contrary to
the requirenent of clarity according to Article 84 EPC
Mor eover, the application as filed contains no

i nformati on that such selectivity ratio would be
equivalent with the feature "provided that at | east one
of RR and R is substituted with nethylsul fonyl or

sul fanyl ", a fact which renders doubtful that the
amendnment neets the requirenent of Article 123(3) EPC.

As thus none of the third, fourth and fifth auxiliary
requests prinma facie conplies with all the requirenents
of the EPC, none of themis appropriate in the present
case to neet the grounds of opposition, and in
particul ar not the one based on Article 100(c) EPC
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Therefore, the third, fourth and fifth auxiliary

requests submtted at the oral proceedi ngs are not

admtted in the proceedi ngs.

Or der

For these reasons it is decided that:

1. The deci si on under appeal is set aside.

2. The patent is revoked.

The Regi strar: The Chai r man:
N. Maslin A. Nuss
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