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Summary of Facts and Subm ssi ons

2209.D

This appeal is fromthe Opposition Division's decision
to revoke, for lack of inventive step, European patent
No. 730 638 relating to detergent conpositions.

Two oppositions had been filed, both based on | ack of
novelty and inventive step (Article 100(a) EPC) and

t hat of opponent 2 (hereinafter respondent 11) also on

i nsufficiency of disclosure (Article 100(b) EPC

Among ot hers the follow ng docunents were cited in
support:

(1) EP-A-0 403 084

(2) EP-A-0 349 201;

(3) EP-A-0 402 111;

(4) JP-A-62-62899 (CGerman translation);

(5) Sodiumcitrate, Product specification, Boehringer
| ngel heim and

(6) EP-A-0 220 024.

During the opposition procedure al so docunent

(14) EP-A-0 509 787

was cited.
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During the oral proceedings before the Qpposition
Division, the proprietor (hereinafter appellant) had
requested the mai ntenance of the patent as granted
cont ai ni ng seventeen clains (main request), or
alternatively on the basis of an anended set of five
clainms as auxiliary request.

Claim1 of the main request read as foll ows:

"1. A particulate detergent conposition having a bul k
density of at |east 650 g/I which is not the product of
a spray-drying process, the conposition consisting of a
substantially honbgeneous granul ar base and optionally
post dosed ingredients, the conposition conprising

(a) from15 to 50 wt % of an organic surfactant system

(b) from20 to 70 wt % (anhydrous basis) of alkal
metal al um nosilicate buil der,

(c) fromO0.5 to 40 wt % of a water-sol uble salt of
citric acid,

(d) optionally other detergent ingredients to 100 wt %

characterised in that at least 0.5 w % (based on the
total conposition) of the citric acid salt (c) is

wi thin the substantially honbgeneous granul ar base, and
inthat all of the citric acid salt (c) that is within
t he substantially honogeneous granul ar base has a Rosin

Ranm er particle size of |less than 800 nm"

| ndependent Claim 11 is directed to a process for the
preparation of a particul ate detergent conposition.
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| ndependent Claim 17 is directed to the use of a citric
acid salt to inprove the dissolution properties of a
particul at e detergent conposition.

Product clainms 2 to 10 and the process clains 12 to 16
are dependent on the respective independent cl ai ns.

The Opposition Division revoked the patent for |ack of

i nventive step because docunent (6) would teach to

i nprove the solubility of detergent powder in the wash
liquor by granulating, for instance in exanple Il, a
prebl end conprising, anong others, citrate; the only
difference, i.e. an anount of zeolite being bel ow the
one used in Caiml of the patent in suit, would not be
rel evant since a skilled person would, in the |ight of
t he teachi ng of docunent (6), also use higher anpunts;
in the patent in suit no specific effect would be based
on the higher zeolite concentration (decision of the
Qpposition Division, page 12, lines 8 to 29).

An appeal was filed against this decision. The
appel l ant contested the Qpposition's Division reasons
for finding a |lack of inventive step.

The appel lant submitted in essence orally and in

witing

- that the particle size distribution of citrate was
mssing in the granul ar (page 2, line 14)
conposition according to exanple VII1 of docunent
(14) (page 12);
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that the subject-matter of Claim1l was

di stingui shed fromthe conposition according to
exanple Il of docunent (6) because of the
different bulk density but did not differ because
of the zeolite content, as set out by the

Qpposi tion Division;

t hat docunent (6) was entirely concerned with the
probl em of inproving solubility in the wash |iquor
whereas the patent in suit was concerned with

i mprovi ng di spensing of high bulk density powders
into the wash liquor. The patent in suit therefore
solved a technical problemdifferent fromthat
solved in docunent (6) and not addressed in the

| atter. The avoi dance of residues in the dispenser
was caused by granul ar detergent conposition
conprising discrete particles of al kaline netal
citrate. Hence, the solution to this problem

i nvol ved an inventive step.

Bot h respondents refuted the argunents of the appellant
and referred to their subm ssions during the opposition
pr oceedi ngs.

Inits letter dated 19 October 1998 respondent |

submtted in essence

- that the subject-matter of Caiml was not new
in view of docunment (1) or (2) or (3) or (4);
further that the subject-matter of Cains 11 and
17 was not new in view of docunents (1) and (2).

- that according to docunent (5) citrate particles
havi ng the required Rosin Ranm er distribution
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were avail able on the market so that in
conbi nation with one of the docunents (1) to (4)
the subject-matter of daiml would | ack an

i nventive step.

Respondent |1 by agreeing in its letter 9 August
2004 with the conclusions found by the Opposition
Division inplicitly desisted fromits objection
under Articles 83 and 100(b) EPC raised in the
|etter dated 15 Cctober 1998 and the |letter dated
26 May 2000; it insisted, however, on the fact
that the Rosin Ramm er particle size (abbreviated
RRps) nmentioned in Caim1 concerned the final
product and not the starting material. It also
menti oned that the manufacturing process may
conprise a dry-spraying step, if it is not the

| ast one.

It further found with respect to novelty

in view of exanple VIII of docunent (14) that the
RRps had to be considered as an arbitrary
[imtation;

in view of exanple Il of docunent (6) that the
reasoni ng of the Qpposition Division was correct
in so far as the zeolite content had to be
cal cul at ed on anhydrous basis and was therefore
ower than in the patent in suit. Bulk densities
above 650 g/l were nentioned by docunent (6).

In the light of docunent (6), increasing the
anount of zeolite would not involve an inventive

st ep.
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Eventually, the definition of the RRps was questi oned
by the respondents.

VII1. Under cover of the letter dated 5 August 2004 the
appel l ant repl aced the auxiliary request by four

auxiliary requests:

First auxiliary request:

Claim1 of the first auxiliary request results froma
conmbination of Cains 11 and 13 as granted and reads:

"A process for the preparation of a particul ate
detergent conposition having a bulk density of at |east
650 g/l, which conprises m xing and granul ati ng
surfactants, alkali netal alumnosilicate builder, a
wat er soluble salt of citric acid and optionally other
detergent ingredients to forma substantially
honbgeneous granul ar base, and optionally postdosing
further detergent ingredients, to forma final
conposition conprising

(a) from15 to 50 wt % of an organic surfactant system

(b) from20 to 70 wt % (anhydrous basis) of alkal
nmetal al um nosilicate buil der,

(c) fromO0.5 to 40 wt % of a water-sol uble salt of
citric acid,

(d) optionally other detergent ingredients to 100 w %

2209.D
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wherein discrete particles are present throughout the

m xi ng and granul ation

characterised in that at least 0.5 w % (based on the
total conposition) of the citric acid salt (c) is

wi thin the substantially honbgeneous granul ar base, and
inthat all of the citric acid salt (c) that is within
t he substantially honogeneous granul ar base has a Rosin

Ranm er particle size of |less than 800 nm"

Claims 2 to 5 represented preferred enbodi nents of
Claim1.

Second auxiliary request:

The second auxiliary request differed fromthe first
auxiliary request in that in Caim1l the passage "and
the citric acid salt to be incorporated in the base
powder has a Rosin Ramm er particle size of |ess than
800 mm' was added at the end of said claimand the
passage "wherein discrete particles are present

t hroughout the m xi ng and granul ati ng process" was
del et ed.

Clainms 2 to 6 represented preferred enbodi nents of
Claim1.

Third auxiliary request:

The third auxiliary request differed fromthe second
auxiliary request in that the passage "wherein discrete
particles are present throughout the m xing and

granul ating process” was inserted between "100 wt % "
and "characterised".
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Claims 2 to 5 represented preferred enbodi nents of
Claim1.

Fourth auxiliary request:

The fourth auxiliary request differed fromthe third
auxiliary request in that in Caim1l the passage "of

| ess than 800 mmand.......... of less 800 nmi" was

repl aced by "within the range of from 100 to 500 nmm and
the citric acid salt to be incorporated in the base
powder has a Rosin Ranm er particle size from100 to
500 nmi'.

Clainms 2 to 4 are dependent cl ai s.

Inits letter dated 9 August 2004, respondent Il argued
that none of the four auxiliary requests would be
al | owabl e.

The appel | ant requested that the decision under appeal
be set aside and that the patent be nmaintained as
granted or, on the basis of one of the auxiliary
request 1 to 4 submitted under cover of the letter
dated 5 August 2004.

The respondents requested that the appeal be di sm ssed.

Oral proceedi ngs before the Board took place on
7 Septenber 2004.
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Reasons for the Decision

1.1.2

2209.D

Mai n request

Caimil

Claim1l is directed to a particul ate detergent
conposition having a bulk density of at |east 650 g/l
which, inter alia, is not the product of a spray-drying
process, and which conprises as conponent (c) a citric
acid salt whereby all of the citric acid salt that is
wi thin the substantially honbgeneous granul ar base has
a RRps of less than 800 mm

Prior to investigate novelty and inventive step of the
claimed subject-matter, it is mandatory to establish
what this subject-matter is. In the present case two
features of the claimed process pose probl ens:

(i) The first issue to be decided is whether the
manuf act uri ng process according to the patent in
suit allows for a spray-drying step or not and
whet her its absence could be a distinguishing
feature for the product obtained by such
manuf act uri ng process.

The Board concludes fromthe clear wording of Claim1l
"A particulate...which is not the product of a spray-
drying process..."(see point IV, above) that the
process for manufacturing the detergent conposition may
conprise a spray-drying step, but it cannot be the | ast
step of the manufacturing process; for instance, a
spray-drying process could be foll owed by a m xing and
a granul ating step.
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(iit) As to the particle size of the citric salt the
guestion was to which stage the RRps val ue "of
| ess than 800 nmm' referred.

It is clear that the selection of a citrate having a
RRps of less than 800 mmat the start would result in a
final product nmeeting the desired size requirenent. The
RRps of the citrate starting material not being a
feature of the claim it is not clear however whether a
RRps of Il ess than 800 mm could be verified in a final
product if the unknown RRps of the starting materi al
was greater and woul d be matching the respective

requi rement of the claim

The Board finds that the RRps of |ess than 800 nmm
according to Caim1l relates to the citrate in the
final product. This results fromthe explicit and clear
wor di ng of Caim 1.

The description of the patent in suit does not contain
any informati on how to establish the RRps of the
citrate in the granul ar base product. Since the latter
conprises not only citric acid salt but - at |east -

al so a surfactant and a builder, a skilled person does
not know how to verify whether a final product
conprising all these conponents satisfies the required
RRps for the citrate.

The appellant argued that the citrate particle size
characteristics were neasurable by a skilled person
availing itself of the common general know edge by

anal yzi ng cross-sections of product sanples.
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The respondents contested the existence of such conmon
general know edge. Thus, in the absence of appropriate
evi dence, the Board cannot accept the argunment of the
appel lant that the RRps of the citrate in the final
product could be established by a skilled person.

Therefore, the particle size distribution and thus, the
Rosin Ramm er particle size in the final product are
features which are not determ nable and consequently,
the subject-matter of Claim1 has to be interpreted in
a way that the RRps cannot serve as a distinguishing
feature of the obtained product.

So, Cdaim1l has to be read as if it was directed to a
particul ate detergent conposition having a bulk density
of at least 650 g/|I which was not the product of a
spray-dryi ng process, the conposition conprising

(a) from15 to 50 wt % of an organic surfactant system

(b) from20 to 70 wt % (anhydrous basis) of alkal
nmetal al um nosilicate buil der,

(c) fromO0.5 to 40 wt % of a water-sol uble salt of
citric acid.

Novel ty

The base powder conposition according to exanple VIII
of document (14) has a bulk density of 850 g/l and
conprises, in parts by weight (pbw),

(a) 6 pbw of primary al kyl sul phate and 13 pbw noni onic
sur f act ant,

(b) 36 pbw of zeolite AA (anhydrous basis) and
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(c) 6 pbw of sodiumcitrate, the total conposition

i ncluding the other ingredients adding up to 76.7 pbw
(100 weight%, which gives 24.8 wt % of (a), 46.8 wt % of
(b) and 7.8 wt% of (c).

As to the question whether the product is obtained by a
process which does not have a spray-drying step as the
| ast manufacturing step reference is made to the
foll ow ng passage: "The bl each conponent including the
catalyst is normally dry-m xed with the densified
powder as one of the |last steps of the manufacturing
process" (page 6, lines 11 to 13).

So, the conposition of the base powder according to
exanple VIII of docunent (14) is a product falling
within the scope of Claim1l as defined under

point 1.1.4.

Hence, the subject-matter of Caim1l is not novel and,
t herefore, does not satisfy the requirenents of
Articles 52(1), 54(1) and (2) EPC.

The main request is not allowable.

First auxiliary request

Articles 84 and 123 EPC

Claim1 differs in essence fromCaim1l of the main
request in that it is directed to a process for

manuf acturing the granul ar detergent conposition and in
that it conprises the feature "wherein discrete
particles are present throughout the m xing and

granul ation".
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Claim1l1l is based on Clains 11 and 13 as originally
filed. Keeping in mnd that the interpretati on under
point 1.1.4 holds, nmutatis nutandis, also for this
Claiml, the Board is satisfied that CCaim1 neets the
requirenments of Articles 84 and 123 EPC. Since no

obj ections were raised, no further reasons have to be

gi ven.

2.2 Novel ty

The subject-matter of Caim1l is novel over
exanple VII1 of document (14) since the feature
"wherein discrete particles are present throughout the

m xi ng and granulation” is mssing in said docunent.

The Board is satisfied that the subject-matter of
Claim1 was not anticipated by any of the cited
docunents. Hence, it follows that the subject-matter of
Claim1l neets the requirenents of Article 54(1) and (2)
EPC.

2.3 | nventive step

2.3.1 The objective of the patent in suit was to inprove the
delivery of a detergent powder of high bulk density
(page 2, lines 29 to 31, 46 and 47; page 3 lines 13 to
16) whereby "Delivery is a two-step process: the first
is the dispensing of the powder into the wash |iquor,
either fromthe dispenser drawer of the washing nmachine
or froma dispensing device (a wash ball or simlar)
supplied by the powder manufacturer and the second is
di ssolution of the powder once it arrives in the wash
water." (page 2, lines 25 to 28).

2209.D
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Docunent (14) is discarded for assessing inventive step
since it concerns a different problem nanely the

i nprovenent of pack volume and of | ow tenperature

bl each performance (page 3, lines 12 and 13). In
contrast thereto, docunent (6) relating to granul ar

det ergent conpositions having inproved solubility dealt
with a simlar problem Contrary to what the appell ant
argued, docunent (6) not only addressed dissol ution but
al so the dispensing property, albeit in different words.
So, according to docunent (6) the integrity of the
granul es and their structure were of inportance; the
obj ective was to obtain good solubility and to m nim ze
gelling when the surfactants contact the wash water and
to avoi d nushy granul es at high surfactant |evels

(page 3, lines 38 to 46). Aimng at m nimzing of
gelling, in the Board's judgment, tackles the

di spensi ng probl em

As to the manufacturing process, the granul ar detergent
conpositions can be obtained by drying an aqueous
slurry conprising, inter alia, the surfactants. The

sol ubl e detergent granul es are adm xed or aggl onerat ed
wi th builders and ot her optional detergent ingredients;
in particular, the preferred conpositions are obtained
by adm xi ng the sol uble granules with buil ders,
conpacting the adm x at relatively | ow pressures and
other ingredients in order to obtain finished granul ar
detergent conpositions (page 2, lines 16 to 25).

The conpaction step is preferably acconplished by using
equi pnent that applies a relatively uniform conpaction

pressure, for exanple, by using conpaction rollers with
snooth (i.e. non corrugated) surfaces. After conpaction
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the conposition is preferably granul ated and screened
to provide an average particle size simlar to that
desired for the final conposition (page 4, lines 54
to 57). The final detergent conposition may have
preferably a bulk density of 650 to 1100 g/cn? (page 4,
line 51).

So, the manufacturing process according to docunent (6)
does not necessitate a spray-drying step as ultimte
step and, in this respect, satisfies the requirenents
of Claiml of the first auxiliary request.

Therefore, the Board took this docunent as the starting

poi nt for evaluating inventive step.

In the |light of docunent (6) the problemunderlying the
patent in suit can be seen in the provision of an

alternative granul ar detergent product.

The exanpl es prove that this problemwas credibly
sol ved. The question remains whether or not the clained
solution to this technical probleminvolved an

i nventive step.

The gist of the invention according to the patent in
suit was based on the incorporation of citric acid salt
in the detergent powder. The requirenment to incorporate
said citrate in formof particles having a particul ar
RRps becane void since the appellant failed to show a
technical effect of this requirement (see point 1.1.4),
| et alone that this RRps was not determ nable (see
points 1.1.2 and 1.1.3).
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So, the question is whether or not the nere addition of
citric acid salt to detergent powder conpositions could

contribute to an inventive step.

The detergent conposition of exanple Il of docunment (6)
conprised, inter alia, citric acid salt. Even if citric
acid salt was said to be added as a builder in the

det ergent conposition of said exanple (page 4, lines 2
to 6), it acts as a delivery inprovenent agent
according to the patent in suit (page 2, lines 29 to
31), independently of the purpose of the use.

The wor ked exanple Il of docunent (6) differs fromthe
granul ar detergent conposition as defined under

point 1.1.4 in that the concentration of the
alumnosilicate is slightly beyond the required | evel
of 20 wei ght percent. However, according to claim?1 of
docunent (6) and the description (page 2, lines 45 to
61) the ratio of (a) surfactant to (b) al kali netal
silicate may be from1.5:1 to 6:1. Since the objective
according to docunent (6) is to obtain very soluble
granul ar detergent conpositions containing high |evels
of surfactants (see page 2, lines 16 and 17), the range
of surfactant concentration (a) being from30 to

85 weight% a skilled person, respecting for exanple
the ratio (a):(b) = 1.5:1, would obtain w thout any

i ngenuity concentrations of alumnosilicate buil der

hi gher than 20 wei ght percent as soon as he | ooks for
alternatives containing high amobunts of surfactant

wi thin the generic teaching of docunent (6). Thus,
starting out fromexanple Il of docunment (6) and

i ncreasing the concentration of alum nosilicate w thout
any denonstration that this causes an unexpected
technical effect ambunts to an arbitrary neasure within
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the ordinary routine of a skilled practitioner and

cannot contribute to an inventive step.

The appel |l ant argued that the RRps would be a feature
responsi bl e for the good delivery properties of the
obt ai ned granul ar detergent. In the absence of any
proof the Board cannot accept this argunent.

For all these reasons the subject-matter of Claiml

does not involve an inventive step.

Second, third and fourth auxiliary requests

Articles 84 and 123 EPC

Claim1l1l of the second, third and fourth auxiliary
requests are directed to a process, like Caim1l of the
first auxiliary request, and find their basis either in
t he description (page 41, lines 41 to 43) and/or in
claims 12 and 13.

The Board is satisfied that Claiml1l of all the requests
menti oned above neets the requirenents of Articles 84
and 123 EPC. Since no objections were raised in this
respect, no further reasons need to be given.

Novel ty

The subject-matter of Caim1 of each of the second,
third and fourth auxiliary request conprises a process
havi ng each a feature which was not disclosed in
conbination with the other features in any of the cited
docunents.
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Therefore, the subject-matter of Claim1l of the second,
third and fourth request neets the requirenents of
Article 54(1) and (2) EPC

3.3 | nventive step

3.3.1 The reasoning regarding the starting point for
eval uating inventive step, i.e. docunent (6), and the

probl em underlying the patent in suit in the |ight of
this docunent as well as the problemsolution approach
are the sanme as outlined above under points 2.3.1 to
2.3.5.

3.3.2 The subject-matter of daim1l of the second, third and
fourth auxiliary request does not involve an inventive
step (Article 56 EPC)

4. Nei ther the main nor any of the auxiliary requests are
al | owabl e.

Or der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

G Rauh P. Krasa

2209.D



