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Summary of Facts and Subm ssi ons

The European patent No. 595 409, agai nst which an

opposi tion (based upon Articles 100(a), (b) and (c) EPC)
was filed, was maintained in an anended version by the
deci sion of the opposition division dispatched on

21 June 2000.

1. On 10 August 2000 the proprietor of the patent
(hereinafter appellant) |odged an appeal against this
deci sion and sinultaneously paid the appeal fee. A
statenent setting out the grounds of appeal was
recei ved on 1 Novenber 2000.

L1l Oral proceedings were held on 2 July 2003.

| V. The appel | ant requested that the decision under appeal
be set aside and a patent be nmaintained on the basis of
either a main request or one of two auxiliary requests.
These requests are based upon the follow ng cl ai ns:
Mai n request:
Claims 1 and 3 to 9 as granted,;

Caim?2 as filed with the letter dated 1 Novenber 2000.

First auxiliary request:

Clainms 1 to 8 according to the main request.

Second auxiliary request:
Clains 1 to 5 according to the main request.

1756.D
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Claim 1 of the patent as granted, upon which al
requests of the appellant were based, reads as foll ows:

"1l. A construction for mlking cows, characterized in
that the construction includes neasuring equi prent
(22-26) conprising a sensor (22), by nmeans of
which the flowrate of the flood and/or the bl ood

pressure of a cow can be neasured"

The opponent (hereinafter respondent) requested that
t he appeal be di sm ssed.

The appel l ant essentially argued that the grounds for
opposition according to Article 100(a) and (c) EPC did
not prejudice the maintenance of the patent on the
basis of claim1 of the patent as granted.

Wth respect to Article 100(c) EPC, the respondent

inter alia objected to the feature according to which
"by nmeans of [the sensor] the flow rate of the bl ood
and/or the bl ood pressure of a cow can be neasured"” and,
in this respect, argued as foll ows:

(1) According to this feature, as an alternative to
the flowrate of the blood, either the bl ood
pressure or the flowrate of the blood and the
bl ood pressure can be neasured by neans of a
sensor which is not further specified.

(i) The application as filed discloses either a
spring-1 oaded sensor or an ultrasonic sensor. In
particular, the possibility of nmeasuring the
bl ood pressure is disclosed only in conjunction
with a spring-loaded sensor.
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(iii) Therefore, this feature represents a
generalisation of specific features disclosed in
the description of the Application as filed
wi t hout there being a basis in the Application
as filed for this generalisation.

Reasons for the Decision

1

1756.D

The appeal is adm ssible.

The application as filed

Caim1l of the patent as granted can be considered as
bei ng derived fromthe independent claim1l of the
application as filed which is directed to

"a construction for mlking cows, characterized in that
t he construction includes a neasuring equi pnent (22-
26), by neans of which the flow rate of the blood of a

cow can be neasured"

Furthernore, the independent claim5 of the application
as filed is directed to

"a construction for mlking cows, such as cows [sic],
characterized in that a spring-|oaded sensor (22, 25)
is present for nmeasuring the blood of the cow, such as
the flowrate of the blood, the heart beat, the bl ood

pressure, etc.".
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The introductory portion of the Application as filed
contains on page 1, lines 10 to 13 a sentence reciting
t he wording of the independent claim1. In the
foll owi ng sentence (page 1, lines 13 and 14) it is
referred for the first tine to a sensor as being "an

ul trasoni c sensor".

Moreover, the introductory portion of the Application
as filed contains on page 1, lines 20 to 24 the
foll owi ng sentence referring to "a spring-Ioaded
sensor” which clearly corresponds to the independent

claimb5:

"I'n accordance with a further feature of the invention,
t he construction is provided with a spring-| oaded
sensor for neasuring the blood of the cow, it is of
advantage if the flowrate of the blood, and further
rel evant val ues, such as the heart beat, the bl ood
pressure, etc will be tested" (enphasis added).

Furthernore, the introductory portion of the
Application as filed also contains on page 2, lines 7
to 13 the follow ng sentence referring to "the sensor":

"When the robot head has then been noved to under the
cow s udder and the teat cups have been connected to
the teats of the cow s udder, the robot head can be
kept under the cow in such a manner that the sensor, in
particular when it is spring-loaded, can be noved

agai nst the underside, nore specifically the abdonen,

of the cow' (enphasis added).
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2.3 The portion of the description of the Application as
filed which relates to the enbodi nent described by
referring to the drawings refers to a sensor for the
first tinme in the follow ng sentence on page 3,
lines 30 to 36:

"In a position which relative to the teat cups 16 - 19
is behind the laser unit 21 there is arranged a sensor
22, nore specifically on a holder 24 which is pivotal
about a horizontal pin 23, while furthernore a spring
25 is present for keeping the sensor 22 w thout
counter-pressure in an upwardly pushed position”
(enmphasi s added).

Later on, this portion of the description of the
Application as filed makes it clear that the sensor
provided with the spring 25 "is designed as an

ultrasoni c sensor” (page 4, lines 1 to 7).
3. Article 100(c) EPC
3.1 Caim1l of the patent as granted differs fromclaiml

of the application as filed inter alia in that the
foll owi ng features have been added:

(1) the neasuring equi pnent conprises a sensor
(ii) as an alternative to the flowrate of the bl ood,
either the bl ood pressure or the flow of bl ood and

t he bl ood pressure can be neasured by neans of the

sensor.

1756.D
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Therefore, according to claim1 of the patent as
granted the bl ood pressure can be neasured by neans of
"any" sensor, ie by means of a sensor which is not
further specified either with respect to the type of
the sensor or with respect to how the sensor is

act uat ed.

3.2 According to claim5 of the Application as filed not
only the flowrate of the blood but also the bl ood
pressure can be neasured by neans of "a spring-| oaded
sensor”. Thus, claim5 - taken alone - does not
di scl ose a construction in which the bl ood pressure can
be neasured by neans of "any" sensor as defined by
feature 3.1.(ii).

The remaining clains of the Application as filed do not
provide a basis for feature 3.1.(ii).

3.3 The introductory portion of the description (see

section 2.2 above) refers to the nmeasurenment of the

bl ood pressure of the cow either in relation to a
spring-| oaded sensor (page 1, lines 20 to 24) or to a
sensor which can be noved agai nst the underside of the
cow (page 2, lines 7 to 13). Thus, this portion of the
description of the Application as filed cannot provide
a basis for a sensor as defined by feature 3.1.(ii).

3.4 The portion of the description of the Application as
filed which relates to the enbodi nent described by
referring to the draw ngs di scloses a sensor which is
of the ultrasonic type and is provided with a spring
(ie it is spring-loaded) by neans of which sensor the
flowrate of the blood and/or the blood pressure can be
nmeasured (see section 2.3 above). Thus, this portion of

1756.D
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the description of the Application as filed cannot

provide a basis for feature 3.1.(ii).

Wth regard to feature 3.1.(ii), the appellant argued

as foll ows:

(i)

(i)

(iii)

Claim5 of the Application as filed discloses
the possibility of nmeasuring not only the flow
rate of the blood but also the bl ood pressure by
means of a spring-loaded sensor.

The passage on page 2, lines 7 to 13 of the
description of the Application as filed - due to
the words "... the sensor, in particular when it
is spring-loaded"” - makes it clear that it is
not essential that the sensor is spring-I|oaded.

Therefore, claim5 of the Application as filed
read in conmbination with this passage in the
description constitutes a basis for

feature 3.1.(ii).

The board cannot accept this argunent of the appell ant

for the foll ow ng reasons:

(i)

Claim5 of the Application as filed, which
refers to a spring-1loaded sensor for measuring
bl ood paraneters of the cow, such as the flow
rate of the blood and the bl ood pressure, is
consistent with the passage on page 1, lines 20
to 24 of the introductory portion of the
description (see section 2.2 above).
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The passage on page 2, lines 7 to 13 of the
description of the Application as filed - due to
the words "in particular when it is

spring-1 oaded” - indeed provides the information
that the spring-loading of the sensor is not
essential. However, this passage clearly refers
to a sensor which "in particular when it is
spring-| oaded, can be noved agai nst the
underside ... of the cow'. Thus, this passage
represents an internmedi ate generalisation with
respect to the spring-loaded sensor referred to
in the clains of the Application as filed. In

ot her words, this passage indicates that the
sensor does not necessarily have to be "spring-

| oaded" but mnust be capabl e of bei ng noved

agai nst the underside of the cow

Claim5 of the Application as filed in
conjunction with the above nentioned passage
could at the nost represent a basis for a
construction in which the bl ood pressure of the
cow i s nmeasured by neans of a sensor which is
capabl e of bei ng noved agai nst the underside of
t he cow but does not disclose the possibility of
measuri ng the bl ood pressure by neans of "any"
sensor as defined by claim 1.

Having regard to the above comments, feature 3.1.(ii)

defines a sensor for neasuring the blood pressure of a
cow at a high level of generalisation w thout there

being a basis in the application as filed for this high

| evel

of generalisation.
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Therefore, the ground for opposition nmentioned in
Article 100(c) EPC prejudices the maintenance of the
patent on the basis of claim1l of the patent as

gr ant ed.

Thus, the requests of the appellant, all being based
upon claim1l of the patent as granted, are rejected.

Or der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

G Magouliotis C. Andries
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