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Summary of Facts and Subm ssi ons

VI .
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Thi s appeal is against the decision of the opposition
di vision to revoke European patent No. 0 599 330.

Two oppositions were filed against the patent as a
whol e and were based on the grounds pursuant to

Article 100(a) and (b) EPC. The opposition division
hel d that the ground pursuant to Article 100(b) EPC
prejudi ced the mai ntenance of the patent as granted and
took no position on the ground pursuant to

Article 100(a) EPC.

The proprietor (appellant) |odged an appeal against the
deci sion and requested that the decision be set aside
and the patent be maintained as granted.

I n response the opponents (respondents | and I1)
requested that the appeal be dism ssed. Respondent I
further requested that the case be remtted to the
first instance should the appeal not be dism ssed.

Al parties conditionally requested oral proceedings.
In a comuni cati on acconpanyi ng the sumons to attend
oral proceedings, the board gave a prelimnary opinion.

Oral proceedings were held on 21 October 2004. The
parties nmaintained their requests and at the end of the
oral proceedi ngs the chairman announced the board's

deci si on.
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Claim1l as granted reads as foll ows:

"An RDS receiver which automatically selects the

hi ghest one in broadcast signal field strength of a
plurality of radio stations broadcasting one and the
same program according to AF codes corresponding to the
radio stations included in transm ssion data in a radio
data system conpri sing:

receiving nmeans (1) for receiving the transm ssion
dat a;

automatic tuning nmeans (4) for automatically selecting
one fromanong the plurality of radio stations
broadcasti ng one and the sane program according to the
AF codes included in the transm ssion data which are
recei ved by said receiving neans (1);

characterised in that said RDS receiver further

conpri ses

interference detecting neans (4, 5, 6 or 7) for

det ecti ng whether or not the broadcast signal of an AF
code radio station being received suffers from adj acent
frequency interference before the automatic sel ecting
operation by said automatic tuning neans; and
decreasing neans (4 or Q for decreasing a val ue of
data on the field strength of the broadcast signal of

t he AF code radio station when said interference
detecting neans detects that the broadcast signal of
the AF code radio station suffers from adjacent

frequency interference.”
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Reasons for the Decision
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Techni cal background

RDS (radi o data system receivers include an AF
(alternative frequency) swi tching function for
automatically switching the receiver frequency to an
alternative frequency out of a list of alternative
frequencies for receiving the same program (al so known
as the AF list) whenever the audio quality of the
presently received station is no | onger satisfactory.
For exanple, in case of a car radio including an RDS
function, the same program nmay be conti nuously received
at a sufficient audio quality by automatic sw tching of
the reception frequency as the car passes through

di fferent coverage areas.

Article 100(b) EPC

It was common ground between the parties that al
specific enbodi nents in the description included an AF
switching function for selecting an alternative
frequency when the field strength of the alternative
radi o station broadcasting the same program was hi gher
than that of the station currently received; claiml
and the correspondi ng statenent of invention on the

ot her hand defined an RDS receiver which automatically
sel ected the highest one in broadcast signal strength
of a plurality of radio stations broadcasting the sane
program It was al so common ground between the parties
that the patent did not explicitly disclose how a
selection of the station with the highest field
strength from anongst nore than two stations could be
achi eved. The board agrees with these concl usions.
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The respondents argued that Article 100(b) EPC
prejudi ced the nmai ntenance of the patent as granted for

t he reasons given bel ow.

Respondent | argued that the patent specification gave
no details of how the station with the highest field
strength was selected in accordance with claiml1. It
was argued that in accordance with the flow chart of
Fig. 2 (referring to the patent specification as
publ i shed), after a station having a higher field
strength was selected at step 20, the sw tching
operation ended. There was no suggestion to continue or
repeat the sw tching operation.

The board does not accept this argunment. In accordance
wi th established case | aw of the boards of appeal,
sufficiency of disclosure nmust be assessed on the basis
of the patent specification as a whole, read by the
skilled person in the light of the common general

know edge in the art. Applying these general principles
to the present case |eads the board to the concl usion
that a person skilled in the art would have no
difficulty in selecting the broadcast station with the
hi ghest field strength as defined in claim11 for the

foll ow ng reasons:

Fig. 2 of the patent specification illustrates the AF
swi tching operation of the RDS receiver shown in

Fig. 1. In particular, at step 13 ("better station?"),
if a better station, that is a station having a higher
field strength than that of the station which is
received at present, has been found, it is subsequently
selected at step 20 (see col. 4, lines 24 to 28). The



2492.D

- 5 - T 0993/ 00

reference to "better” would inply to a person skilled
in the art that the station found at step 13 is not
necessarily yet the best station anongst a plurality of
stations, i.e. the station having the highest field
strength. However, the selection of the best station,

as pointed out by respondent I, is what is required for
the RDS receiver according to claiml (col. 8, lines 48
to 53). The skilled person would therefore consider how
to find the best and not nerely a better station.

The board notes that the description refers to a
plurality of radio stations which are registered in the
AF list (col. 4, lines 20 to 24). At step 12 of Fig. 2,
t hese radi o stations are successively received (col. 4,
line 22) and, if there is no better station than the
current station, then step 10 is effected again

(col. 4, lines 28 to 29). The description does not
explicitly state whether for each stored frequency in
the AF list the signal strength is already avail abl e
(first case), e.g. stored after having been determ ned
previously, or whether the signal strength is assessed
only whenever the switching operation is carried out
(second case).

In the first case, it is self-evident howto find the
best station: the list of stored signal strengths need
nerely be scanned. In support of this, the appellant
submtted at the oral proceedings that algorithns for
sorting data contained in a list according to their
value, in order to find the highest value, were well-
docunented in prior art conputer textbooks. This was
not contested by the respondents. Hence, it would be a
matter of routine for the skilled person to inplenent
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means for finding within the list that radio station
whi ch has the highest signal strength.

As regards the second case, the board notes that the AF
swi tching operation according to the flow chart in

Fig. 2 is perforned by a CPU 4 (col. 3, lines 32 to 36,
and Fig. 1). In order to find the best station, it
woul d nmerely be necessary for the swi tching operation
to be controlled by the CPU such that all alternative
frequencies in the AF |ist are successively received
and, for each received alternative frequency, the
signal strength is assessed and stored, e.g. together
with the alternative frequency in the AF |ist.
Thereafter, for the sanme reasons as given above, the
station having the highest signal strength can easily
be found by scanning the signal strength entries.

The board therefore concludes that, even if there is no
explicit disclosure or suggestion in the description to
continue or repeat the switching operation, the patent
specification read in the |light of the conmmon general
know edge contains sufficient information for a person
skilled in the art to inplenent the feature of
automatically selecting the highest one in broadcast
signal field strength of a plurality of radio stations
br oadcasti ng one and the sanme program according to AF
codes corresponding to the radio stations included in
transm ssion data in a radio data system as defined in

claim 1.

Respondent | further argued that the enbodi nment
according to Fig. 2 would not be suitable for selecting
a radio station having a higher, let alone the highest,
signal field strength under all circunmstances. In



2492.D

-7 - T 0993/ 00

particular, see Fig. 2, if the presently received radio
signal were to have a signal field strength which is

| arger than the reference value V, (see step 14) but is
inmpaired by interference, the S-neter value would be
forcibly set to zero (step 17) and, as a consequence,
an alternative station would be found and sel ected
(steps 18 and 20) which m ght have a signal field
strength which is lower than that of the presently
received station, since any field strength greater than
zero woul d be accepted at step 18.

Respondent Il raised a simlar objection by arguing

t hat the enbodi nent according to Fig. 2 does not al ways
permt the automatic selection of the station with the
hi ghest signal field strength; if the signal of the
present station is already the one having the highest
signal field strength but is inpaired by interference,
the S-neter value of that signal would be forcibly set
to zero and any selection of alternative stations would
necessarily correspond to a selection of a signal field
strength which is not the highest.

The board does not accept these argunents, since they
presuppose that a high S-neter signal (see Fig. 2, step
14) necessarily corresponds to the sel ected signal
havi ng a high strength. However, as follows from

Fig. 2, step 14, a high S-neter signal can also nean a
strong interfering signal (see also col. 1, lines 37 to
45, and col. 3, lines 53 to 58). Hence, if the S-neter
voltage value is larger than the reference voltage

val ue V, and no RDS data is received, the voltage val ue
of the S-meter is rejected as incorrect and regarded as
zero (cf. col. 4, lines 34 to 37 and 44 to 46).
Regarding the S-neter voltage value as zero can
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therefore nean that the signal field strength of the
sel ected signal as perceived by the receiver is
actually too weak. The AF swi tching operation is then
started in an attenpt to find an alternative station
having a better, i.e. higher field strength (Fig. 2,
step 17). It follows that the enbodi nent according to
Fig. 2 is adapted to select a radio station having a
hi gher field strength and indeed, in view of the
consi derations given under point 2.2.1, the highest
field strength.

Respondent | argued that the skilled person would not
be in a position to inplenent the AF sw tching
operation at either step 15 or 17 in Fig. 2, since, as
follows fromstep 11, the required RDS data, and
consequently the AF codes in the AF |ist necessary for
the AF switching operation, wuld not be avail abl e.

The board notes however that the determ nation of

whet her or not RDS data (including the AF codes) are
avai lable at step 11 relates to the RDS broadcast
signal which is being received at present (col. 4,
lines 18 to 20, and Fig. 2, step 10). On the other
hand, claim 1l defines that the AF codes are to be
received by the receiving neans (col. 9, lines 2 to 4),
but does not define when they are to be received; in
claiml, the AF switching operation is defined in nore
general termnms, nanely as an automatic sel ection
"according to AF codes corresponding to the radio
stations included in transm ssion data in a radi o data
systenf, i.e. without requiring that the AF codes are
received at the sane tine as the AF sw tching operation
is to be carried out. Fromthis, a person skilled in
the art woul d understand that the AF codes may have



2.3

2.4

2.5

2492.D

-9 - T 0993/ 00

been earlier received by the receiver. By using
previously received AF codes, the skilled person would
not encounter any difficulty in inplenenting the

i nvention according to the enbodinent as illustrated in
Fig. 2 of the patent specification.

Respondent Il additionally argued that the subject-
matter of claiml as granted was not originally
di scl osed.

The board notes however that, apart fromthe insertion
of the phrase "characterised in that said RDS receiver
further conprises”, claiml1l as granted is identical to
claiml as originally filed; this objection is
accordingly without nerit.

There being no other objections, the board concl udes
that the patent discloses the invention in a manner
sufficiently clear and conplete for it to be carried
out by a person skilled in the art.

Consequently, the opposition ground pursuant to
Article 100(b) EPC does not prejudice the maintenance
of the patent as granted and the inpugned decision is
to be set aside.

Remttal to the first instance

The i nmpugned deci si on does not contain any statenent as
to whether or not the clained subject-matter conplies
with the requirenents of Articles 52 to 57 EPC,

al t hough both opponents invoked the correspondi ng
ground for opposition (Article 100(a) EPC) and, in
support of this ground, filed further prior art with
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their notices of opposition. In order not to deprive
the parties of an exami nation of this further
opposition ground by two instances, the board considers
it appropriate to allow the auxiliary request made by
respondent Il and remt the case to the first instance
pursuant to Article 111(1) EPC for further prosecution.

Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first instance for further

prosecuti on.

The Regi strar: The Chai r man:

D. Magliano A S Cdelland
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