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Summary of Facts and Subm ssi ons
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Thi s appeal is against the decision of the Opposition
Di vi sion finding European patent No. 0 519 055 in
anmended formto neet the requirenents of the EPC. The
opposition was filed under Article 100(a) EPC on the
grounds that the subject-matter of the clains was not
new or did not involve an inventive step

(Articles 52(1), 54 and 56 EPC).

The opponent | odged an appeal against the decision and
conditionally requested oral proceedings. A statenent
of grounds of appeal was subsequently filed. In the
statenment of grounds the appellant (opponent) raised

i ssues of lack of clarity under Article 84 EPC and
alleged that in its decision the Opposition Division
had commtted a substantial procedural violation.

Novel ty and inventive step were not nentioned.

The respondent (proprietor) filed a reply to the
statenent of grounds of appeal, rejecting the

appel lant's argunents, and al so conditionally requested
oral proceedings.

The parties were summoned by the Board to oral
proceedi ngs. In a comuni cati on acconpanyi ng the
sunmons, the Board gave a prelimnary opinion on the
case.

Two days before the oral proceedings, the appell ant
filed a letter inform ng the Board that he woul d not
attend the oral proceedings.
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Oral proceedings were held on 24 March 2004 in the
absence of the appellant. At the end of the oral
proceedi ngs the Chai rman announced the Board’ s deci sion.

Claim 1 as anended during the opposition procedure
reads as foll ows:

"A decoder for decoding nulti-channel audio signals
representing a multi-dinmensional sound field delivered
by a plurality of delivery channels, each delivery
channel carrying formatted information in the formof a
non-linear representation of frequency domain transform
coefficients, conprising:

recei ving nmeans (116; 416) for receiving said
plurality of delivery channels (102a-102d; 402a-402d),

deformatti ng neans (104a-104d; 404a-404d)
responsive to said receiving neans for deformatting
said non-linear representation of transform
coefficients of each delivery channel into a respective
| inear representation of said transform coefficients,
and

synt hesi s nmeans (112a-112b; 412) for applying a
frequency-domain to tinme-domain transformto generate
out put signals in response to said |linear
representations of transformcoefficients,

characterized in that, interposed between said
deformatting neans and said synthesis neans,
di stribution nmeans (108; 408) responsive to said
deformatting neans generates one or nore internediate
signals, wherein at |east one intermediate signal is
generated fromthe summati on of transform coefficients
representing the same spectral frequencies of two or
nore of said linear representations, and said synthesis
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nmeans generates a respective output signal in response
to each of said internediate signals.”

In his witten subm ssions, the appellant argued that
fromthe description as anmended during the opposition
procedure it was clear that the feature of the decoder
havi ng a nunber of output signals which is smaller than
t he nunber of delivery channels was an essenti al
feature of the invention. Since the clains did not
include this feature, they were not clear and therefore
did not satisfy Article 84 EPC. Mreover, this clarity
obj ection arose out of the anmendnents nade to the
patent, since independent claim2 as granted and a
passage in the description (colum 11, lines 38 to 47)
had been del eted. Furthernore, the invention was not
sufficiently disclosed, since the amended description
only provided support for a decoder with the above-
menti oned essential feature (Article 83 EPQC

Further, the appellant argued that a reinbursenent of
t he appeal fee was justified since the Opposition
Division had conmtted a substantial procedural

vi ol ation; the opponent's right to be heard was
violated in that he had not been given the opportunity
to comment on a Board of Appeal decision which was
cited by the Opposition Division and which forned the
basis for not admtting an objection under Article 84
EPC as rai sed by the opponent.

The respondent (proprietor) rebutted the appellant's
argunents, submtting, inter alia, that the
cancel | ation of granted claim 2 and the passage in the
description (colum 11, lines 38 to 47) had no effect
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on the scope or interpretation of the remai ning clains
of the patent.

The parties' requests

Xl .

The appel | ant (opponent) requested that the decision
under appeal be set aside and the patent be revoked.
Further, the appellant requested a rei nmbursenent of the
appeal fee.

The respondent (proprietor) requested that the appeal
be di sm ssed.

Reasons for the Deci sion

1.2
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Amendnents - Article 84 EPC

Article 102(3) EPC inplies that anendnents made to a
pat ent during an opposition nmust be fully exam ned to
det erm ne whether the amendnents neet the requirenments
of the EPC (see also G 9/91, point 19 of the reasons).
It is however the established case | aw of the Boards of
Appeal that Article 102(3) EPC does not all ow
objections to be based on Article 84 EPC if such

obj ections do not arise out of the anendnents nade, see
e.g. T 301/87 (point 3.8 of the reasons).

In the present case, the Board notes that none of the
clainms as granted includes the feature the appell ant
considers to be essential (see point VIII). Further, in
the Board's view, the description, irrespective of the
anmendnent s made during the opposition procedure,

provi des support for a decoder having a nunber of
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presentation channels which is the sane or |arger than
t he nunber of delivery channels (see colum 11,

l[ines 30 to 37). Hence, if the present clainms were to
lack clarity (or support) due to the absence of the

al l eged essential feature, this would al ready have been
the case for the patent as granted and, hence, would
not have been a consequence of the anmendnents nade to
the patent during the opposition procedure.

The objection under Article 84 EPC is therefore
i nadm ssi bl e.

Di scl osure of the invention

The objection under Article 83 EPC was raised for the
first tinme in the appellant's letter received 22 March
2004. Since Article 83 EPC relates to applications

rat her than patents, this objection is understood by
the Board as an objection pursuant to Article 100(b)
EPC. It therefore constitutes a new ground for

opposi tion.

Since the respondent (proprietor) did not give his
consent to the introduction of this new ground into the
appeal proceedings, it is not admtted (G 1/95, point 6
of the reasons).

Rei mbur senent of the appeal fee

Rul e 67 EPC requires two conditions to be net for

all owi ng a rei nbursenent of the appeal fee. In the
present case, the first of these two requirenents is
not met since the appeal was found not allowable. This
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is a sufficient reason for rejecting the request for
rei mbursenent of the appeal fee.

Neverthel ess, in view of the appellant’'s allegation
that the Opposition Division had commtted a
substantial procedural violation, the Board would |ike
to make the foll ow ng observations. According to the
m nutes of the oral proceedings, in response to the
obj ection raised by the opponent under Article 84 EPC,
t he Qpposition Division inforned the opponent that
Article 84 EPC is not a ground for opposition in
respect of subject-matter already contained in the
granted clains. Further, as follows fromthe m nutes,
t he opponent was given the opportunity to present his
comments on the position taken by the Opposition

Di vi si on.

In the Board's view, by doing so, the Qpposition

Di vision gave the essential |egal and factual reasoning
for not admtting the clarity objection and gave the
opponent the opportunity to present his comments on
this reasoning. Following T 33/93, see point 4 of the
reasons, the citation of a Board of Appeal decision by
t he OQpposition Division after having given the decision
on the inadmssibility of the clarity objection was
nmerely to confirmthat the position taken by the
Qpposition Division was in line with the case law It

t herefore cannot constitute a procedural violation.

The Board thus concludes that the Opposition Division
acted in conpliance with Article 113(1) EPC and did not
commt a substantial procedural violation.
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Or der

For these reasons it is decided that:

1. The appeal is dism ssed.

2. The request for reinbursement of the appeal fee is
rej ect ed.

The Registrar: The Chai r man:

D. Magliano A S Cdelland
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