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Summary of Facts and Subm ssi ons
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The appel |l ant (opponent I) filed an appeal against the
deci sion of the Qpposition Division to maintain anmended
t he European patent No. 0 635 434.

Qpposition was filed by opponents | and Il against the
patent as a whole and based on Article 100(a) EPC (I ack
of novelty and lack of inventive step) and

Article 100(c) EPC (extension beyond the content of the
application as filed). The Opposition Division held
that the grounds for opposition did not prejudice the
mai nt enance of the patent in anended formin accordance
with the main request filed in the oral proceedi ngs on
5 Decenber 2000.

The appel |l ant requested that the decision of the
Opposition Division be set aside and the patent be
revoked. The appellant further requested the

rei mbursenent of the appeal fee.

The respondent (proprietor) requested that the appeal
be dism ssed and that the patent be maintained on the
basis of their only request which corresponded to their
mai n request filed during the oral proceeding before
the Opposition Division. The request conprises clains 1
to 8.

The singl e independent claimof the main request reads
as foll ows:

"1. A pilfer-proof plastic cap conprising
an internally screwthreaded upper cap body (1);
a | ower band nenber (2);
a plurality of bridges (3, 3a);
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an annular wall (5); and

a plurality of stopper tabs (7);
wherein

sai d upper cap body (1) and said | ower band nenber
(2) are integrally nolded together with said plurality
of bridges (3, 3a) interposed between said cap body (1)
and said | ower band nmenber (2);

said annular wall (5) extends upwardly and
inwardly fromsaid | ower band nenber (2) and is
integrally formed with said | ower band nenmber (2);

said plurality of stopper tabs (7) projects
inwardly fromsaid annular wall (5) each stopper tab
extending fromborder lines at the said annul ar wall
when the cap is screwed onto a bottle nouth, each of
the stopper tabs (7) consisting of a pair of triangular
surface walls with the border |ines between each said
surface wall (7c, 7d) and the annular wall (5), a ridge
line between a pair of triangular surfaces (7c, 7d) and
the border lines of each tab (7) converging at a base
(6) where the annular wall (5) is connected to the
| oner edge of the band nmenber (2);

wherein each stopper tab of said plurality of
stopper tabs (7) is respectively formed with
constant|y-decreasi ng sam ooth cross sections from an
upper edge of said annular wall to the base (6) joining
said annular wall to said band nenber; with one of said
triangul ar surface walls (7d) extending substantially
in the radial direction fromthe annular wall to the
respective ridge line, and the other said triangul ar
surface wall (7c), which is leading in the cap-closing
direction of rotation when screwing said cap to a
bottl e nouth, being of shallow inclination and el ongate
relative to the radial length of said one of said
triangul ar surface walls."
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The appel | ant based his appeal on Articles 84, 100(c),
123(2) and 123(3) EPC. The appell ant argued essentially
as follows:

The patent as granted extends beyond the content of the
application as originally filed. The tabs and their
triangular formwere originally only disclosed in
conmbination with other features of the specific
exanple, in particular with the feature that the tabs
are thinner at the ridge |line than at the rest of the
tab. The anendnent therefore adds to the content of the
application as originally filed.

The amendnent to the patent whereby the features
concerning the saw toothed cross-section of the tabs
were introduced into claim1l was not originally

di scl osed. It was not disclosed in the enbodi nent on
whi ch this anendnent is based that the surface walls
form ng the saw t oot hed cross-section necessarily had a
triangul ar shape. O her shapes are possible which are
consistent with view of the cross-section shown in
Figure 10 of the patent drawi ngs. The feature that the
saw t oot hed cross-section has a constantl|y-decreasing
cross-section was also not originally disclosed.

The feature of the granted claim1 that the stopper
tabs are fornmed by inwardly fol ding the aperture edge
of the annular wall in the radial direction has been
deleted. Caim1 as maintained therefore extends the
protection conferred by the clains, contrary to
Article 123(3) EPC

The anendments to i ntroduce the saw t oot hed cross-
section and its shallow inclination are not clear,
contrary to Article 84 EPC
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The grounds for the decision of the Opposition Division
do not deal with the opposition ground under

Article 100(c) EPC concerning the anendnents made in

t he grant proceedings. This is a substantial procedural
viol ation which justifies the reinbursenent of the
appeal fee in accordance with Rule 67 EPC.

The respondent argued as foll ows:

The application as filed did disclose that the

enbodi mrent whereby the tabs have a saw toot hed cross-
section also inplied that the tabs were forned by
triangul ar walls surfaces. According to the description
of this enbodi ment Figure 10 varies in plan view from

t he enbodi nent of Figures 1 to 6 which disclose
triangul ar wall surfaces. Therefore, the application as
filed disclosed a saw toot hed cross-section formed by
triangul ar wall surfaces. Al so, the original
description indicated that the stopper tabs could be
easily defornmed when they are thinner at the ridge |ine
than at the rest of the tab. Therefore, this feature
was not an essential feature of the tabs which required
that it also be included in claiml. Wth regards to
the constantly decreasing cross-section this feature
nmust occur in order to effect a saw toothed cross-
section as disclosed in the application as filed.

The renoval of the feature that the stopper tabs are
formed by inwardly folding the aperture edge of the
annular wall in the radial direction does not offend
against Article 123(3) EPC. The feature is renoved as
it could give the inpression that the tabs are

physi cally bent during manufacture. There is no
precedent in the application as filed for stating that
the formation of the walls was due to bending or
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folding. Since the clains originally covered the
possibility that the manufacture was by sone ot her
nmet hod there was no extension of the scope of
protection by the deletion of this feature.

The other party (opponent I1) nmade no subm ssions in
t he appeal proceedings.

In a prelimnary opinion issued in preparation for oral
proceedi ngs the Board expressed the opinion that the
anmendnent to renove the feature that the stopper tabs
are fornmed by inwardly folding the aperture edge of the
annular wall in the radial direction may offend agai nst
Articles 123(2) and 123(3) EPC. The Board al so
expressed the view that certain other anmendnents may
not be in conformty with Articles 123(2) and/or 123(3)
EPC. The Board further expressed the view that certain
amendnents did not appear to have been nmade to neet a
ground of opposition and thus may not be admi ssible in
t he opposition proceedings. The view was al so expressed
that sonme anmendnents nay not be clear in the sense of
Article 84 EPC

Oral proceedings were arranged at the request of the
respondent. After receipt of the summons the respondent
wi t hdrew the request for oral proceedings and indicated
that they would not attend the appointed oral

proceedi ngs. The appellant and the other party had

al ready indicated that they would not attend the oral
proceedi ngs. The oral proceedings were therefore
cancel | ed.

Reasons for the Deci sion

2604.D
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Article 100(c) EPC

The appel |l ant has argued that the feature of the tabs
being fornmed by triangular surface walls was originally
only disclosed in conbination with other features of
the specific exanple, in particular with the feature
that the tabs are thinner at the ridge line than at the
rest of the tab. The feature of the thinner ridge line
was di scl osed on page 12, lines 14 to 17 of the
application where the feature is indicated as
facilitating easy deformation of the tabs. The feature
is also nentioned on page 14, lines 21 to 24 and is
visible in Figures 2 and 9. There is no indication that
the feature is essential for the functioning of the
tabs. Rather the fact that it is described on page 14,
lines 23 to 24 as "...facilitating the stopper tabs to
easily deformthenselves..."” inplies that the stopper
tabs can deformw thout this feature, so that the
feature is hel pful but not essential. In the opinion of
the Board therefore the skilled reader would understand
t hat other features of the enbodinents, e.g. triangular
surface walls, may be provided wi thout necessarily also
providing the feature that the tabs are thinner at the
ridge line than at the rest of the tab. Therefore the
ground under Article 100(c) EPC does not succeed.

Article 123(3) EPC

2604.D

The appel | ant argued that the deletion fromclaim1l as
granted of the feature that the stopper tabs "are
formed by inwardly folding the aperture edge of said
annular wall (5) in the radial direction so that" |eads
to an extension in the protection.

The claimis directed to a product. The deleted feature
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indicates both a final result in the product and how
that result is achieved. Wether or not the method of
achieving a result has an effect on the final product,
depends on the circunstances and the nmet hod specified.
When a plastics material has been bent to a shape that
is different to the one in which it was originally
nolded this is normally i medi ately evident and has
effects on the properties of the material at the point
of bending, e.g. on its strength. This would not be the
case where the desired shape has been directly nol ded.
Claim1 as anmended now includes within its caps having
t abs whi ch have been directly nolded in the required
shape wi thout being subject to folding. This

possi bility would have been excluded by the wordi ng of
the patent as granted. This neans that the scope of
protection has been extended to cover subject-matter
not previously protected, contrary to Article 123(3)
EPC.

Articles 84 and 123(2) EPC

The appell ant al so argued that the anendnents to
claiml were not clear and extended the content of the
pat ent beyond the content of the application as filed.
Since the patent has to be revoked because the
anmendnents to claim1l do not conply with Article 123(3)
EPC it is not necessary for the Board to deci de upon

t he grounds under Articles 84 and 123(2) EPC

Rei mbur senent of the appeal fee

2604.D

The appel | ant rai sed, anongst other grounds, the ground
of Article 100(c) EPC in his grounds for opposition.
According to the mnutes of the oral proceedi ngs before
the Opposition Division the feature against which this
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ground was directed was discussed under Article 123(2)
EPC. During the oral proceedings the Opposition
Division inforned the parties that they were of the
opinion that claim1 in its anmended formconplied with
Article 123(2) EPC. The subsequent witten grounds for
t he decision of the Qpposition Division, although
treating anendnents to the patent under Article 123(2)
EPC, did not contain any discussion of the feature that
had been the subject of the ground under Article 100(c)
EPC.

In the opinion of the Board the Qpposition Division

t ook account of the ground of opposition under

Article 100(c) when comng to their opinion in the oral
proceedi ngs regarding Article 123(2) EPC. This energes
fromthe fact that the mnutes of the oral proceedings
specifically nmention the disputed feature, albeit under
Article 123(2) EPC which has the sanme content as
Article 100(c). This nmention indicates that the feature
was not ignored in the considerations of the Opposition
Di vision. Indeed, in the comruni cati on acconpanyi ng the
invitation to oral proceedings the D vision expressed
an opinion on the ground (see point 4 of comunication
date 22 February 2000). However, the division failed to
give their witten reasons regarding this ground.

In the opinion of the Board however this failure to
give the witten reasons does not in this instance
constitute a substantial procedural violation. There is
no doubt that the Opposition Division considered the
ground, nor is there any doubt that the appellant was
able to give his argunents on the ground, both in the
witten and in the oral proceedings. Thus, the
appellant's right to be heard under Article 113(1) EPC
has not been infringed. There remains the |ack of
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reasons in the decision. The reasons for a decision
serve on the one hand to allow the parties to see why a
decision was arrived at, i.e. transparency, and on the
other hand to allow a party who wi shes to appeal to
explain to a Board of Appeal why the decision cones to
a wong conclusion. In the present case the point of
view of the Division had al ready been indicated in the
invitation to oral proceedings so that the reasons why
the Division canme to the deci sion were apparent.
Moreover, as al ready indicated above in the opinion of
the Board the present appeal does not succeed on the
basis of the ground under Article 100(c) EPC.

4.3 In the opinion of the Board therefore there has been no
substantial procedural violation which would justify a

rei nbursenent of the appeal fee in accordance with
Rul e 67 EPC.

Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The patent is revoked.

3. The request for the rei nbursenment of the appeal fee is
refused.

The Registrar: The Chai r man:

2604.D Y A
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D. Spigarelli A. Burkhart
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