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Summary of Facts and Subm ssi ons

1224. D

The present appeal is fromthe decision of the
Opposition Division to revoke the European patent

No. O 507 478, concerning a fabric softening
conposition containing a non-ionic stabilising agent.

In their notices of opposition the two Cpponents sought
revocation of the patent on the grounds of

Articles 100(a) and 100(c) EPC. An objection on the
ground of Article 100(b) EPC was noreover filed by one
of the Opponents in regard to the amended requests
submtted by the Patent Proprietors.

As regards novelty and inventive step, the follow ng
docunents were inter alia cited in support of the
opposi tions:

(1): EP-A-0309052

(9): EP-A-0346634

The Patent Proprietors submtted during the opposition
proceedi ngs a main request and first to eighth
auxiliary requests. The main request and the first to
fifth auxiliary requests consisted of a set of 11
clainms, whilst the sixth to eight auxiliary requests
consi sted of a set of 9 clains each.

The i ndependent clains 1 and 10 of the main request
read, respectively, as follows:

"1. An aqueous liquid fabric softening conposition
conprising a water insoluble cationic fabric softening
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agent and a nonionic stabilising agent characterised in
that the water insoluble cationic fabric softening
agent is a biodegradabl e quaternary amoni um materi al
represented either by the fornul a:

Rl N‘ (CHz) n_T_R2

(CH;) ,-T-R,

wherein each R, group is independently selected from G4
al kyl, al kenyl or hydroxyal kyl groups; each R, group is

i ndependently selected from Gs.2s al kyl or al kenyl groups;
Tis

O 0

| I

-0-C- or -C-0-.

and n is an integer from 0-5,

or by the fornmula:

OOCR,

|
(Ry),N" — (CHp) y — CH

CH,00CR,

wherein R, n and R, are as defined above, and in that
the non-ionic stabilising agent is a linear G to Gy
al cohol al koxylated with 10 to 20 nol es of al kyl ene

oxide, or mxtures thereof with a Co to Gy al cohol ."



1224. D

- 3 - T 0228/ 01

"10. Use, in an aqueous, liquid fabric softening
conposition conprising a water insoluble cationic
fabric softening agent which is a bi odegradabl e

guat ernary ammoni um materi al having at | east one ester
link, of a nonionic stabilising agent which is a |inear
G to Gy, al cohol al koxylated with 10 to 20 nol es of

al kyl ene oxide, or mxtures thereof with a Co to Cyp

al cohol in order to inprove the stability of the
conposi tion bel ow anbi ent tenperature.”

Dependent clains 2 to 8 related to particul ar

enbodi nents of the clainmed product, independent claim?9
to a process for making such a product and dependent
claim1ll to a particul ar enbodi nrent of the clainmed use.

Clains 1 and 10 of the first auxiliary request differed
fromthe respective clains of the main request insofar
as the clained liquid fabric softening conposition also
conprised a fatty acid materi al

Clains 1 and 10 of the second auxiliary request
differed fromthe respective clains of the first

auxi liary request insofar as the nonionic stabilising
agent was no longer a mxture of a linear G to G

al cohol al koxylated with 10 to 20 nol es of al kyl ene
oxide with a Co to Gy al cohol

Clains 1 and 10 of the third auxiliary request differed
fromthe respective clains of the second auxiliary
request insofar as the water insoluble cationic fabric
softening agent used in claim10 was as defined in

claim 1.
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Claims 1 and 10 of the fourth auxiliary request
differed fromthe respective clains of the third
auxiliary request insofar as the fatty acid materi al
was no | onger an essential conponent.

Claims 1 and 10 of the fifth auxiliary request differed
fromthe respective clains of the third auxiliary
request insofar as the fatty acid material was sel ected
from Gs.24 al kyl and al kenyl nonocarboxylic acids and

pol ynmers t hereof.

The sixth, seventh and eight auxiliary requests
differed from respectively, the fourth, the second and
the fifth auxiliary requests insofar as they did not
contain any |onger the use clainms 10 and 11

In its decision the Qpposition Division found inter
alia that

- the clainmed invention conplied with the
requirements of Article 83 EPC,

- claim 10 of the main request and the correspondi ng
claims of the first to fifth auxiliary requests
did not conply with the requirenent of
Article 123(2) EPC insofar as it contained the
wording "in order to inprove the stability of the
conposition bel ow anbi ent tenperature”;

- t he subject-matter of claim1 according to the
si xth auxiliary request |acked novelty inter alia
in the light of the teaching of docunment (1);
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- t he subject-matter of claim1 according to the
seventh or eight auxiliary request was novel over
the cited prior art, e.g. docunents (1) and (9),
but | acked an inventive step in the light, e.qg.,
of the teaching of these docunents.

An appeal was filed against this decision by the Patent
Proprietors (Appellants).

The Appellants submtted in the statenent of the
grounds of appeal inter alia that

- t he di sputed wording of claim1l0 of the main
request (and of the corresponding claimof the
first to fifth auxiliary requests) did not
constitute added subject-matter;

- t he subject-matter of claim1 according to the
sixth auxiliary request anounted to a sel ection
fromthe broader disclosures of the docunents of
the prior art, e.g. docunent (1), and was thus
novel ;

- none of the cited docunents dealt with the
techni cal problem addressed in the patent in suit,
i.e. the inprovenent of the storage stability of
fabric softening conpositions at |ow tenperatures;

- therefore, the subject-matter of claim 1l according
to the seventh or eighth auxiliary request was

i nventi ve.



VI .

VI,

1224. D

- 6 - T 0228/ 01

The Respondent and Opponent 02 submitted in witing
inter alia that

- t he appeal was inadm ssible since it had been
| odged jointly by two conmpani es and only one
appeal fee had been paid;

- claim 10 of the main request and the correspondi ng
claimof the first to fifth auxiliary requests
contravened the requirenments of Articles 123(2)
EPC for the reasons given in the decision of first

i nst ance;

- claim1 of the sixth auxiliary request |acked
novelty inter alia in the Iight of docunment (1);

- claiml of the seventh and eighth auxiliary
requests | acked novelty inter alia in the Iight of
docunent (9).

The Respondent and Opponent 01 rmaintained all the
objections put forward at first instance.

The Appel lants requested that the decision of first

i nstance be set aside and that the patent be maintained
on the basis of the main request or of one of the first
to eighth auxiliary requests, all of themfiled with
the statement of the grounds of appeal and being
identical with the respective requests submtted in the
course of the opposition proceedings (see point I11).
The Appellants requested furthernore oral proceedi ngs
in case the Board intended to nmaintain the appeal ed

deci si on.
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Respondent 01 requested that the appeal be di sm ssed
and, auxiliary, oral proceedings.

Respondent 02 requested that the appeal be rejected as
bei ng i nadm ssible and, auxiliary, that the appeal be
di sm ssed and further that oral proceedi ngs be

schedul ed.

The Board inforned the parties in the comunication
dated 12 Novenber 2003, and sent as annex to the
sumons to oral proceedings, that in the |ight of

G 3/99 the Appellants had to pay in the present case
only one appeal fee.

The Appellants infornmed the Board under cover of a
| etter dated 25 February 2004 that they woul d not
attend the oral proceedi ngs scheduled for 5 March 2004.

The Board inforned then the parties that oral
proceedi ngs had been cancelled and that the proceedi ngs

were to be continued in witing.

Reasons for the Decision

1
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Adm ssibility of the appeal

Respondent 02 argued that the appeal was inadm ssible
since it had been | odged jointly by two conpanies
payi ng only one appeal fee.

In a comuni cati on dated 12 Novenber 2003 as annex to
t he summons to oral proceedings, the Board had i nforned
the parties that, in the light of G 3/99 (QJ EPO 2002,
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347, point 17 of the reasons for the decision), an
appeal filed in common has to be dealt as a single
appeal filed by a single party and that therefore the
Appel l ants had to pay in the present case only one
appeal fee.

The Board concludes that the appeal is thus adm ssible.

Article 83 EPC

The Board has no reason to depart fromthe decision of
the first instance that the clained invention conplies
with the requirenents of Article 83 EPC (see points 1.1
to 1.3.1 on pages 3 and 4 of the grounds for the
deci si on).

Since the appeal fails on other grounds further details

are unnecessary.

Article 123(2) EPC

Mai n request

Claim 10 of this request requires that the nonionic
stabilising agent is used in the softening conposition
"in order to inprove the stability of the conposition
bel ow anbi ent tenperature”.

The Board agrees with the Appellants that the wording
"anbi ent tenperature” would be understood by the
skilled person to nean a tenperature between 20 and
30°C and that this claimthus relates to the

i nprovenent of the stability of the softening
conpositions below this range of tenperatures.
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However, the original docunents of the application from
whi ch the patent in suit has been granted do not
contain the sane wordi ng used in claim210.

Thi s has not been di sputed by the Appellants.

The Board agrees that the original description suggests
that "Concentrates and storage stability at |ow

t enperatures are however desired by the consuner."”
(page 2, lines 1 to 2).

Moreover, it is enphasized in the discussion of the
results of exanple 1 that "addition of selected

noni oni ¢ stabilising agents counteracts destabilisation
to give stable concentrated conpositions” (see page 9,
lines 16 to 24). The stability of the conpositions is,
however, neasured in the exanple only at anbient
tenperature and at 5°C (see tables on page 8).

Therefore, it cannot be disputed that the stability of
such compositions at 5°C, i.e. at one specific
tenperature bel ow anbient tenperature, is inproved.

However, the only further passage in the application as
filed of any inportance in the present context is the
above quoted general and unspecific reference to an
undefined | ow tenperature in connection with a
consuners' desideratum This cannot be taken as
sufficient support for the use of a nonionic
stabilising agent as clained for inproving the
stability of the respective conposition in the whole
range of tenperatures bel ow t he anbient one, as
required by claim10.
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Therefore, claim 10 contravenes the requirenents of
Article 123(2) EPC

Since the main request has already to be dism ssed on
t hese grounds there is no need to deal with the other
obj ections raised by the Respondents.

First to fifth auxiliary requests

The Board is satisfied that the clains of these
requests conply with the requirenments of Article 123(2)
EPC.

Since claim1l0 of these requests contains the sane
wor di ng di scussed under point 3 above, these requests
have al so to be dism ssed for the sane reasons put
forward in point 3.1.2 above.

Sixth to eighth auxiliary request

The Board is satisfied that the clains of these
requests conply with the requirenments of Article 123(2)
EPC.

Novel ty

Si xth auxiliary request

Claim1l1l of this request relates to a fabric softening
conposition conprising a specific water insoluble
cationic fabric softening agent conprising at |east one
ester group and a nonionic stabilising agent which is a
linear Gs to Gy, al cohol al koxylated with 10 to 20 nol es
of al kyl ene oxi de.
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Docunent (1) discloses fabric softening conpositions
conprising the sanme type of softening agents as that of
the disputed claim1 and a |inear al koxyl ated al cohol
(see e.g. page 3, line 46 to page 4, line 7). This has
not been disputed by the Appellants.

Mor eover, this docunent discloses that the nost
preferred |inear al koxylated al cohols are the GCg s
linear fatty alcohols with 1 to 10 noles of ethyl ene
oxi de (see page 8, lines 42 to 44).

The Board concludes therefore that docunent (1) teaches
the skilled person to use all conpounds enconpassed by
the class of Gs.ig linear fatty alcohols with 1 to 10

nol es of ethylene oxide. In particular it teaches to
use not only the specific nonionic surfactants |isted
on page 8, lines 45 to 54, which conmpounds conprise

| ess than 10 nol es of ethyl ene oxide, but also a Gsis
al kyl fatty al cohol ethoxylated with 10 nol es of

et hyl ene oxide, i.e. a nonionic stabilising agent
according to claim1 of the sixth auxiliary request.

Si nce a conpound according to the attacked claim1l is
explicitly disclosed in docunent (1), the Board agrees
with the decision of first instance that the criteria
for a selection invention summarised in decision

T 279/ 89 cannot be fulfilled in the present case (see
point 1.4 on page 7 of the grounds for the decision and
point 4.5 on page 6 of the statenent of the grounds of

appeal ) .

Therefore, the subject-matter of said claim1 |acks
novel ty.
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Since the sixth auxiliary request has already to be
di sm ssed on these grounds there is no need to deal
wi th the other objections raised by the Respondents.

Sevent h auxiliary request

Claim1 of this request differs fromclaim1 of the
sixth auxiliary request insofar as the clained
conposition nust contain a fatty acid materi al

The Opposition Division had decided that the clained
subj ect-matter was novel over docunent (9).
Respondent 02 mai ntai ned, conversely, that this
docunent detracted fromthe novelty of the clained
subj ect-matter

The Appel | ants acknow edged the decision of the first
instance in regard to novelty and did not submt any
comments on the Respondent's subm ssions.

Since this novelty objection had been consi dered at
first instance and the Appell ants have renounced to be
heard at oral proceedings, the Board concludes that the
requi renents of Article 113 EPC are not contravened in
considering this document for the evaluation of novelty
of the claimed subject-matter.

Docunent (9) discloses inits claiml1 a conbination of
an ester quat of the type used in the patent in suit
and a fatty acid material, which is specified in
claim6 to be a tallow fatty acid. The sane teaching,
as put forward by Respondent 02, is also contained in
the description (see page 2, lines 26 to 34 and page 2,
line 48 to page 3, line 1). In particular, this
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docunent teaches that the disclosed products can
conprise a nonionic dispersing agent (page 3, lines 55
to 56). Such a nonionic dispersing agent can be a
condensation product of 4 to 40, preferably of 4 to 20
nol es et hyl ene oxi de and/or propylene oxide with 1 nole
of an aliphatic G2 al cohol, as indicated by the
Respondent 02 in paragraph 4.2.2 on page 9 of its
letter of 16 January 2002 (see also page 4, lines 4

to 6).

Particularly preferred are the condensation products of
coconut, tallow or oleyl alcohol with ethyl ene oxide
(page 4, lines 8 to 9).

Thus, this docunent teaches the skilled person to use
any of the nonionic dispersing agent of the preferred
cl ass of compounds nentioned above and, thus, also a
coconut, tallow or ol eyl alcohol alkoxylated with 20
nol es of ethylene oxide, i.e. one according to claim1l
of the seventh auxiliary request.

The criteria for a selection invention thus cannot
apply in the present case (see also points 4.1.1 and
4.1.2 above).

Therefore, the subject-matter of the seventh auxiliary
request | acks novelty.

Ei ght auxiliary request

Claim1 of this request differs fromclaim1 of the
seventh auxiliary request insofar as it requires that
the fatty acid material is selected from Gs.24 al kyl and
al kenyl nonocar boxylic acids and pol ymers thereof.
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Si nce docunent (9) discloses conpositions conprising
tallow fatty acids (see point 4.2.2 above), the
subject-matter of claim1 of this request |acks novelty
for the sane reasons put forward in points 4.2.2 and

4. 2.3 above.

Or der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

G Rauh P. Krasa
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