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Summary of Facts and Submn ssions

1757.D

The appellant (applicant) filed an appeal against the
deci sion of the Exam ning Division to refuse the
Eur opean patent application No. 96 105 691. 8.

The Exam ning Division held that the subject-matter of
I ndependent clains 1 and 32 of both the main request
and the single auxiliary request under their

consi deration was not novel in view of docunent DL.

The nost pertinent docunents in the proceedi ngs are:

D1: GB-A-922 317

D11: US-A-4 115 292

D12: CA-A-1 112 534

D14: R Kreinhofer and H Reip, "Polyvinylalkohol -
ei ne neue wasser| 6sliche Verpackungs-Folie",
Fette"Sei fen"Anstrichmttel, No. 9, 1961,
pages 855 to 862.

The appel | ant requested that the decision of the
Exam ni ng Division be set aside and that a patent be
granted on the basis of clains 1 to 39 filed with fax
of 19 June 2002. | ndependent clains 1 and 32 of this
request read as follows:

"1. A package containing a liquid (5) conprising a
compound which is potentially toxic or damagi ng or
detrinmental to health or the environnment which package
conpri ses an envel ope (3) which conprises a water

sol uble or water dispersible material (4) and which
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envel ope (3) has a thickness from10 to 100 micronetres
and conprises a flexible wall which is water sol uble or
wat er di spersible characterised in that the envel ope
(3) conprises a water soluble or water dispersible heat
seal and al so conprises an air space.”

"32. A process for the preparation of a package which
conpri ses an envel ope (3) which conprises a water

sol ubl e or water dispersible material (4) and which
envel ope (3) has a thickness from10 to 100 m cronetres
and conprises a flexible wall which is water sol uble or
wat er di spersi bl e which package contains a liquid (5)
conprising a conmpound which is potentially toxic or
damagi ng or detrinental to health or the environnment
and al so conprising an air space characterised in that
the process conprises heat sealing the envel ope
material (4) to obtain a water sol uble or water

di spersi bl e heat seal ."

These clains differ fromthe corresponding clains on
whi ch the Exam ning Division based their decision in
that the feature that the envel ope "al so conprises an
air space" has been added to each i ndependent claim

At the oral proceedings held on 28 June 2002 the
appel l ant essentially argued as fol |l ows:

The docunents D1, D11 and D12 nmake no reference to the
exi stence of any air space in the packages nentioned in
t hose docunents.

In docunent D14 there is no reference to any air space
i n any packages produced. The docunent gives little in
the way of concrete teaching as to the manner of

manuf acture of packages. The only concrete reference is
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to the manufacture of cushion packs. Cushion packs
however by their nature do not contain any air space.
The nmet hod of manufacture of cushion packs described in
docunent D14 would not give rise to any air space.

Reasons for the Decision

1757.D

Novel ty

The Board agrees with the appellant that docunents D1,
D11, and D12 do not disclose the presence of an air
space in the packages disclosed in those docunents. The
cl osest prior art docunment is docunent D14. The
appel l ant indicated that he would not dispute that D14
di scl osed all the feature of the clains 1 and 32 except
for the feature that the envel ope al so conprises an air
space. This is also the opinion of the Board.
Therefore, it needs only to be considered whether this
feature is also disclosed in docunent D14 in

conbi nation wth the remaining features of the
respective clains.

Docunent D14 does not contain any express nention of an
air space. On page 861 of the docunent, |eft hand
colum, there is a discussion of automatic filling of
packages with products. It is not however indicated
that these products are liquid. The only specific
reference in this section regarding the nature of the
products is a reference to dusty products and their
probl ens whi ch woul d not include |iquids.

Li qui ds are however nentioned with respect to filling
cushi on packs as set out in the passages |inking the
| eft and right hand col unmms of page 861 under the
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headi ng "Fertigung von Ki ssenpackungen”. It is
explained in these passages that the cushion packs are
formed froma continuous filmwhich is sealed and cut
at intervals to formindividual packs. This process is
also illustrated in Figure 10. The pol yvinyl al coho
(PVA) filmis first fornmed into a tube and seal ed al ong
its length. The tube is thereafter filled with the
liquid product. The filled tube is then heat seal ed
transversely at intervals and the heat seal is then cut
so that the first sealed end of one bag is forned as
wel | as the second sealed end of a preceding bag. It is
stated that at the sealing area there are two elastic
retainers, one on either side of the heating el ectrode.
These hol ders serve to renove the Iiquid product from
the sealing area and to avoid overfilling of the
cushi on packs. The retainers would therefore
tenporarily create a space in the portions of the tube
adj acent the sealing area without any |iquid product.
After release of the elastic retainers the said space
will not be an air space since the tube was filled only
with liquid and contained no air. Thus, at both ends of
the cushion pack the sealing is effected without the
adm ssion of any air and thus w thout creating an air
space.

Therefore, the subject-matter of clains 1 and 32 is
novel .

Remttal to the first instance

Clainms 1 and 32 include an extra feature conpared to
the cl ai nms upon which the Exam ning Division have
al ready taken a deci sion on novelty. The Exam ning
Di vi si on have therefore not yet exam ned such cl ai ns
with regards to inventive step. In accordance with
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Article 111(1) EPC, the Board therefore considers it
appropriate to remt the case to the first instance for
further exam nation so as to give the appellant the
possibility to argue his case before two instances.

Or der

For these reasons it is decided that:

1. The deci si on under appeal is set aside.

2. The case is remtted to the first instance for further
prosecuti on.

The Regi strar: The Chai r man:

A. Townend A. Burkhart
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