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Summary of Facts and Subm ssi ons

VI .

1845.D

The appeal was | odged by the opponent (appellant)

agai nst the decision of the opposition division,

di spatched on 18 Decenber 2000, rejecting the
opposi ti on agai nst European patent No. 0 431 437. The
noti ce of appeal was received on 27 February 2001, the
appeal fee being paid on the sanme day, and the
statenment setting out the grounds of appeal was
received on 27 April 2001.

Opposition had been filed against the patent as a whol e,
inter alia based on Article 100(c) EPC

Oral proceedings were held on 13 July 2004. The
pat entee (respondent) did not attend, as announced by
letter of 17 May 2004.

The appel | ant requested that the decision under appeal
be set aside and the patent revoked.

The respondent requested that the appeal be dism ssed.

| ndependent clains 1 and 13 of the patent as granted
read as foll ows:

"1. An inplantabl e pacemaker conpri sing:

a battery (66) having a battery voltage which is
dependent on current drain fromthe battery;

a battery voltage threshold detector (64) for
nmonitoring the battery voltage of the battery, the
battery voltage threshold detector (64) detecting when
the battery voltage drops at least to a first
predet erm ned vol t age;
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a pul se generator (14) for generating stinulation

pul ses to a patient's heart; the stinmulation pul ses
having a constant anplitude when the battery voltage is
above the first predeterm ned voltage;

a signal processor (42) coupled to the battery voltage
t hreshol d detector (64), the signal processor (42)
bei ng capabl e of operating in at |east three nodes of
operation each having a different |evel of current
drain; and

means for switching the signal processor (42) froma
node of operation having a higher |evel of current
drain to a node of operation having a | ower |evel of
current drain when the battery voltage threshold
detector (64) detects that the battery voltage is bel ow
the first predeterm ned voltage, characterised in that
the stinmulation pulse anplitude is maintained at the
constant val ue when the signal processor (42) is
switched to a node of operation having a | ower |evel of

current drain."

"13. A method of maintaining a constant stinulation
pul se anplitude as the battery approaches depletion and
preventing rapid depletion of a battery in an

i npl antabl e stinul ation device, conprising the steps of:
generating stimnulation pulses with the inplantable
stinmul ation device, the inplantable stinmulation device
bei ng capabl e of operating in a high current drain node
and at | east two progressively | ower current drain
nodes;

detecting when the voltage across the battery drops
bel ow a predeterm ned threshol d; and

switching fromthe high current drain node to a
progressively lower current drain node each tine the
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battery voltage is detected bel ow the predeterm ned
threshol d.”

The appell ant argued that claim 1l as granted contained
subj ect-matter extendi ng beyond the content of the
application as originally filed, contrary to

Article 100(c) EPC. Wereas the original disclosure
related to a pacenmaker systemfor maintaining a
constant anplitude of the stinmulation pulses for as

| ong as possible, the subject-matter of claim1 as
grant ed enconpassed al so a pacenmaker in which the
stinmulation pul se was not constant. According to the
granted wordi ng, the pulse anplitude could be
mai nt ai ned constant nerely for the short period of tine
in which the switching between the nodes of operation
t ook place. The anended wordi ng of the claimthus

i ncl uded nunerous other enbodi nents and therefore
constituted an inadm ssi bl e broadeni ng.

The respondent submitted that the amendnents in claiml
as granted were no nore than a rearrangenent and
clarification of claiml1l as originally filed.
Furthernore, the assertion of the appellant that
claim1l as granted nerely required that the pul se
anplitude remai ned constant for the duration of the
swi t chi ng bet ween nodes of operation nmade no sense in
the Iight of the remainder of the wording of the claim
or the specification as a whol e.
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Reasons for the Decision

2.2

1845.D

The appeal conplies with the requirenents of
Articles 106 to 108 and Rule 64 EPC and is therefore
adm ssi bl e.

Article 100(c) EPC

Amrendnent s

The wording of claim1 as granted is based on that of
claiml as originally filed with the replacenent of the
designation of the invention "In an inplantable

stinmul ation device, a systemfor maintaining a constant
stinmulation pul se anplitude and for preventing rapid
battery depletion” by "An inplantabl e pacenaker” and
the addition of the characterising part "characterised
in that the stimulation pulse anplitude is maintained
at the constant val ue when the signal processor is
switched to a node of operation having a | ower |evel of

current drain".

Matter defined by claim1l

According to the respondent, claim1l as granted defines
an i npl ant abl e pacemaker in which the stinmulation pul se
anplitude is maintained at the constant value in al
nodes of operation of the processor throughout the life
of the battery until this is no | onger possible at the
end of the battery's life.

In the appellant's opinion, on the other hand, the
wording of claim1l as granted al so enconpasses an
i npl ant abl e pacemaker in which the stinulation pul se
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anplitude is maintained at the constant value of the
stinmul ation pul ses generated when the battery voltage

is above a first predeterm ned voltage, for the period
of time in which the signal processor is switched to a
node of operation having a |ower |evel of current drain,
but in which the pulse anplitude is varied subsequently.
Thus, according to the appellant, "when" in the
characterising portion of claim1l as granted not only
has to be understood in the neaning of "in the event
that" but definitely also in the neaning of "during the
time that" having regard to the switching of the signa
pr ocessor.

It is noted that, as such, alterations of the
stinmulation pulse anplitude in the tinme period after

t he signal processor is switched to a node of operation
having a | ower |evel of current drain, which, as a
matter of fact, still nmay extend over several nonths or
even years, performed by the pacenmaker eg to adapt to
changi ng physi ol ogi cal conditions of the patient such
as the capture threshol d, undoubtedly nmake technical
sense. Furthernore, it makes technical sense to
concentrate in particular, in the design of the
pacemeker, on the maintenance of the pul se anplitude at
the time of sw tching between nodes of operation, in
order to warrant continuity in the delivery of pacing
therapy to the patient.

In the board's view, therefore, the skilled person
woul d understand claim1 as indicated by the appellant.

Accordingly, the matter for which protection is sought
defined by claim1 of the patent in suit, as understood
by the skilled person working in the technical field of
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pacemeker systens at issue, includes an inplantable
pacemaker in which the stimnulation pulse anplitude is
mai nt ai ned at a constant value for the period of tine
in which the signal processor is swtched to a node of
operation having a | ower |evel of current drain, but

varied subsequently.

Oiginal disclosure

Claim1l as originally filed, which of all originally
filed clains resenbles nost claim1l of the patent as
granted, is directed to "a systemfor naintaining a
constant stinulation pulse anplitude”. |ndependent
claim5 as originally filed, which is also directed to
a systemfor maintaining a constant stinulation pul se
anplitude, defines that the stimnulation pulse anplitude
is maintained constant "for as |ong as possible".
Accordingly, these clains disclose a system naintaining
a constant stinulation pulse anplitude throughout al
nodes of operation until this is no | onger possible due
to al nost conplete depletion of the battery.

According to the description and the draw ngs as
originally filed (see in particular Figures 2B, 3, 4A
4B and correspondi ng description), the stinulation
pul se anplitude is nmaintained over the life of the
battery up to when it approaches its end-of-life by
decreasing the "all owabl " nmaxi mum sensor rate of the
pacemeker in successive steps until it reaches the
programmed base rate. Furthernore, according to the
description (cf application as published, colum 10,
line 40, to colum 11, line 8), nore in general the
pacemaker may have high current drain nodes including

rate responsive pacing, automatic capture verification,
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automatic anplitude adjustnent, automatic sensitivity
adjustnent, telenetry transm ssion of ECG data or
nmeasur enents, waveform anal ysis, tachycardia or
arrhythm a recognition, or any other features which

i ncrease m croprocessor processing time. In order to
mai ntai n stinmulation pul se anplitude as the pacemaker
approaches the battery's end-of-life, the pacemaker

i ncl udes neans for switching froma high drain current
node to successively lower current drain nodes which
are achieved by altering or limting paraneters such as
reduci ng the sanpling rate, pacing rate, or otherw se
reduci ng the duty cycle of the m croprocessor. In
particular, the high current drain nodes may be
successively switched to | ower current drain nodes
according to a predetermned priority based on basic
life support and quality of life.

Accordingly, the application docunents as originally
filed disclose a pacemaker maintaining an at | east
substantially constant stinulation pul se anplitude

t hroughout all nodes of operation until this is no

| onger possible at the end of the battery's life.

Claim1l as granted on the other hand enconpasses a
pacemeker allowi ng for intentional variations of the
pul se anplitude thereby providing a broadening of the

original disclosure.

The respondent, as well as the first instance in the
deci si on under appeal, in substance argued in this
respect that the above reading of the claimby the
appel  ant nmade no sense in the light of the remnai nder
of the claim did not appear to make technical sense
and | acked any support in the patent (cf letter of the
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respondent dated 7 January 2002, page 2, second
par agr aph) .

As expounded in paragraph 2.2, the claimin itself
allows for the above understanding by a skilled reader
whi ch nakes technical sense. It thus provides an
additional reading of the claimto the nore restricted
reading relied upon by the respondent.

Regardi ng the argunent above that the appellant's
reading of the claim "lacked any support in the patent”,
as far as it inplies that the claimshould be read
restrictively in the light of the description and

drawi ngs (cf Article 69(1) EPC), it is noted that as
far as the requirements of Article 100(c) EPC are
concerned, where anendnents to a claimlead to

di fferent possible readings of a claim as such al
maki ng technical sense to the skilled reader of the
claimin itself, like in the present case, the
description or draw ngs cannot be used, in the board's
view, to rule out a reading of the claimwhich is not
derivable fromthe description or drawi ngs. Such
anmendnent s i ntroduce subject-matter which extends
beyond the content of the application as filed and are,
therefore, inadm ssible (Article 100(c) EPC). In the
board's opinion, a different finding would lead to an
erosion of the requirenment of Article 100(c) EPC in
respect of anmendnents to the clains, since in
particul ar generalising anendnents as a rule could be
justified by only attributing the nmeaning to the
amendnents to the extent in which they had been

di sclosed in the description and drawi ngs (see al so
decision T 1018/ 02, point 3.8 of the reasons). Moreover,
to ignore the definitions provided by a claim as



-9 - T 0277/ 01

suggested by the respondent, would be at odds with the
function of the clains of defining the matter for which
protection is sought. In the board' s view, an
interpretation of the claimusing the description and
drawi ngs as provided for by Article 69(1) EPC with the
correspondi ng protocol on the interpretation would
appear neither necessary nor appropriate having regard
to anendnents at a procedural stage at which clains can
still be anended.

2.6 Accordingly, for the reasons given above, claim1 as
granted contai ns subject-matter which extends beyond

the content of the application as originally filed,
contrary to Article 100(c) EPC.

Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The patent is revoked.

The Regi strar: The Chai r man:
D. Sauter H Wl frum
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