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Summary of Facts and Subm ssi ons

3145.D

The appeal |ies against the decision of the opposition
di vi sion of 13 Decenber 2000 rejecting the oppositions
agai nst European patent No. EP-B-0 434 926 (proprietor:
B. P T. S. p. A, Caonmaggiore (Venezia), Italy). The
oppositions had been filed by the appellant (opponent 1)
and by PERRY ELECTRIC S. r. |. (opponent 2). The notice
of appeal dated 28 February 2001 was received by the
Eur opean Patent O fice on 28 February 2001, and the
appeal fee was paid on the same day. In a communication
of loss of rights pursuant to Rule 69(1) EPC, the
appel l ant was infornmed by the registry of the Board
that it appeared fromthe file that the notice of

appeal was not filed in due tine. The same applied to

t he paynent of the appeal fee. Hence, the notice of
appeal was deened not to have been filed.

The appel | ant requested re-establishnment of his rights.
He submtted that, due to exceptional circunstances,

t he cover sheet of the decision sent by the EPO was
stanped in the office of its representative with the

w ong date (29 Decenber 2000 instead of 23 Decenber
2000). Anpbng these circunstances were not only the
usual delays in mail delivery during the Christnas

peri od, but also the maternity | eave of the nost
experienced secretary and a particular local situation
of the office roonms in the building.

In a comuni cati on dated 4 January 2002, the Board
explained that it was not inclined to allow

reestabli shment of rights because the appellant's
representative could not rely on the correctness of the
stanp on the cover sheet of the decision due to the
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probl ens he had expl ained. Furthernore, the
representative had not denonstrated that he had taken

neasures to overcone these probl ens.

In his answer to the Board's conmunication, the
appellant's representative repeated his reasoning. He
enphasi zed that his nost experienced secretary had been
on leave at the relevant tine as well as the fact that,
due to the way he had organised his office, no problens
with the nonitoring of tinme limts other than in the
present case had ever occurred. Thus, the error with
the date was only due to several exceptiona

ci rcunst ances, anong these the problens of nai

delivery by inexperienced postnmen during the Christmas
peri od.

Reasons for the decision

1

3145.D

It follows fromthe "Acknow edgenent of receipt” in the
file that the decision of the Opposition Division was
delivered to the appellant on 19 Decenber 2000. As it
had been posted on 13 Decenber 2000, it is, according
to Rule 78(2) EPC deened to have reached the addressee
ten days later, i.e. on 23 Decenber 2000. The actual
delivery date, being |less than ten days after the date
of posting, Rule 78(2), second alternative does not
apply. The starting point for the cal cul ation of the
time limt for filing the appeal was thus 23 Decenber
2000. As the notice of appeal and the appeal fee only
reached the European Patent O fice on 28 February 2001,
the time limt of 2 nonths under Article 108 EPC was
not net.
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According to Article 122 EPC, "the applicant for or the
proprietor of a European patent” may have his rights
re-established if he was, in spite of all due care
required by the circunstances having been taken, unable
to observe atine limt. This is what the appellant,
who i s an appel | ant - opponent, requests.

It is expressly stated in Article 122(1) EPC that the
right to restoration of rights nmay only be avail abl e
for an applicant for or a proprietor of a European

pat ent. However, decision G 1/86, QJ EPO 1987, 447, by
t he Enl arged Board of Appeal established that it may be
al so avail abl e for an opponent. Al though the Headnote
may appear nore general ("Article 122 EPCis not to be
interpreted as being applicable only to the applicant
and patent proprietor. An appellant as opponent may
have his rights re-established under Article 122 EPC if
he has failed to observe the time limt for filing the
statenent of grounds of appeal”), it follows fromthe
reasons of the decision that this departure fromthe

cl ear and express wording of Article 122(1) EPCis
strictly limted to the delayed filing of the grounds
of appeal, thus during pendi ng appeal proceedi ngs (see,
for instance, points 7 to 11 of the decision).

As a consequence, the subsequent case | aw established
in that respect by the Boards of Appeal strictly limts
the applicability of Article 122(1) EPC to cases where
an appel | ant - opponent mssed the tine imt for filing
t he grounds of appeal. Thus, an appell ant-opponent who
m sses, as in the present case, the tine limt for
filing the notice of appeal and/or for paying the
appeal fee, is not entitled to have his rights re-
established ( T 210/89, Q) EPO 1991, 433; cf. also
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T 323/87, QJ EPO 1989, 343; T 128/87, QJ EPO 1989, 406).
In such a case, an opponent (appellant) cannot rely on
the principle of "equality before the law'. Hi s | egal
position differs fromthat where an appeal is pending,
but the statement of grounds is filed out of tine

(T 210/ 89, Headnote).

The Board sees no reason to deviate fromthis
established case | aw. Consequently, the request for re-
est abli shment of rights of the appellant-opponent is to
be refused in respect of the notice of appeal as well
as of the appeal fee.

Al though this |l egal point alone is sufficient for the
refusal of the request, the Board notes that the
appel I ant has al so not denonstrated that he m ssed the
time limt in spite of all due care having been taken.
The reasons given for the failure - maternity | eave of
t he nost experienced secretary, nmail delivery problens,
a particular local situation within the office building
- belong to the difficulties in any office, thus al so
an attorney's office. These problens may arise at |east
fromtime to tinme and have to be overcone by

organi sational neasures. In this context it has to be
nmenti oned that in Decenber 2000 the maternity | eave of
t he nost experienced secretary had al ready | asted
several nonths (the child was born in Septenber).

Mor eover, the reception date appearing fromthe stanp
on the decision was 16 days after its posting, which
shoul d have given rise to serious doubts about the
correctness of this date.



- 5 - T 0314/ 01

4. As the appeal fee was not paid in due tinme, the appeal
is deenmed not to have been filed, Article 108 2nd
sentence EPC, and thus not to exist. Consequently, the
appeal fee is to be reinbursed.

5. Oral proceedi ngs have not been requested in the present
proceedi ngs, which are, limted to re-established of

rights. Such oral proceedings are al so not considered
expedi ent by the Board in the present case.

Or der

For these reasons it is decided that:

1. The request for re-establishnment of rights is refused.
2. The appeal is deened not to have been fil ed.

3. The appeal fee is to be reinbursed.

The Registrar: The Chai r man:

M Ki ehl S. Steinbrener
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