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Summary of Facts and Subm ssi ons

The appel |l ant (opponent) filed an appeal against the
deci sion of the Opposition Division rejecting the
opposition with respect to European patent

No. 0 556 212.

The opposition was filed agai nst the patent as a whol e
based on the grounds of opposition according to
Article 100(a) EPC (lack of novelty and inventive
step).

The opposition division held that the grounds for
opposition did not prejudice the maintenance of the

pat ent as granted.

From t he docunents introduced into the opposition
proceedi ngs docunents

D1: DE- B-26 49 780 and
D6: DE- A-24 58 853
were considered in the appeal proceedings.

. Oral proceedings before the Board of Appeal were held
on 1 April 2003.

(1) The appel |l ant requested that the decision under
appeal be set aside and that the patent be
revoked.

(1i) The respondent (patent proprietor) requested that

t he appeal be dism ssed (nmain request), or,
alternatively, that the decision under appeal be
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set aside and the patent be maintained in anended
formon the basis of sets of clainms, filed as
first and second auxiliary requests on 26 Cctober
2000.

Claim1 according to the main request (i.e. claim1 as
granted) reads as foll ows:

"1l. A nethod for building thread (11) on a rotating
package (12) by traversing the point of application of
the thread axially relatively to the package,
characterised by controlling package build by
controlling the relationship between package rotation
and traversing rate by a feedback arrangenent
controlling package rotation."

Claim 1 according to the first auxiliary request reads
as follows:

"1l. A nmethod for building thread (11) on a rotating
package (12) by traversing the point of application of
the thread axially relatively to the package,
characterised by controlling package build by
controlling the relationship between package rotation
and traversing rate by a feedback arrangenent

control ling package rotation in accordance with the

i nst ant aneous position of the said point of
application.”

Claim 1 according to the second auxiliary request reads
as follows:

"1. A nethod for building thread (11) on a rotating

package (12) by traversing the point of application of
the thread axially relatively to the package,

1245.D Y A
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characterised by controlling package build with contro
means (19) by controlling the relationship between
package rotation and traversing rate in accordance

wi th the instantaneous position of the said point of
application by a feedback arrangenent controlling
package rotation and traverse rate, wherein the contro
means conprises an electronically controlled servo
actuator (18, 48) in which an error signal in a
feedback | oop adjusts the actuator's response to
counteract operational |oadings to which the actuator
is subjected.™

The appel | ant argued essentially as foll ows:

(1) The net hod according to claim1l of the main
request |acks novelty with respect to docunent
D1. Assessing novelty with respect to the nethod
according to claiml it needs to be considered
that within the relationshi p between package
rotation and traversing rate referred to, the
termtraversing rate is not clearly defined.
Dependi ng on the understandi ng of the expression
"traversing rate" as a dinmensionless nunber or
as the velocity during the stroke of a thread
guide this relationship can either be regarded as
bei ng di nensi onl ess or having the dinmension of a
vel ocity.

Furthernore with respect to controlling the

rel ati onshi p between package rotation and traversing
rate the control criteria for this control remains
undefined. Thus claim 1l only defines that this
relationship is controlled via a feedback arrangenent
controlling package rotation
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Consequently the method according to claim1 requires
as a prerequisite for the relationship between package
rotation and traversing rate being controlled, that
such a relationship exists in a controllable nmanner and
that this relationship is controlled by a feedback
arrangenment controlling package rotation

Docunent D1 di scl oses, as can be derived fromFigure 2,
a nmethod of building thread on a rotating package

wi thin which the relationship between package rotation
and traversing rate not only nmerely exists but effects
the whole nethod in two ways. According to one way a
value for the winding ratio reflecting the rel ationship
bet ween package rotation and traverse rate is entered
in one of the two equations governing the nethod. Thus
dependi ng on the actual package rotation a
predeterm ned value for the winding ratio is entered
into the equation determ ning the traverse rate as
traverse speed of the thread guide. According to the

ot her way the two governi ng equations concerning the
determ nation of the traversing rate and the package
rotation are linked in that the predeterm ned traverse
rate cal culated via one of these equations is

i ntroduced into the other equation for the conputation
of the package rotation

Since furthernore according to docunent D1 the

rel ati onshi p between package rotation and traverse rate
is controlled by a feedback arrangenment controlling
package rotation the nmethod of claim 1l | acks novelty

Wi th respect to docunent D1.

(it) Wthin claim1l according to the first auxiliary
request it is defined that the feedback
arrangenment controlling package rotation is in
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accordance with the instantaneous position of the
poi nt of application. Since such a feedback
arrangenent extends beyond the content of the
application as filed, this claim1l is

i nadm ssible since it does not satisfy the

requi rement of Article 123(2) EPC.

(iiti) Caiml according to the second auxiliary request
does not satisfy the requirenent of
Article 123(2) EPC since within the application
as filed it is not disclosed that the
rel ati onshi p between package rotation and
traversing rate is controlled in accordance with
t he instantaneous position of the point of
application by a feedback arrangenent controlling
package rotation and traverse rate.

The nethod according to this claim21 further |acks
novelty since within the nethod according to docunent
D1 |i kewi se a feedback arrangenment controlling both,
t he package rotation and the traversing rate, the
|atter having to be understood as traversing speed, is
provi ded, as can be derived from Figure 2, and since
furthernore by this feedback arrangenment the

rel ati onshi p between package rotation and traversing
rate is controlled at any time and thus consequently
al so in accordance with the instantaneous position of
t he point of application.

The met hod according to this claim1 furthernore does
not involve an inventive step. According to docunent D6
wi thin an apparatus for building thread, package
rotation is controlled in accordance with the

i nst ant aneous position of the point of application, in
that a friction roller segnent novable with the point
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of application cooperates with correspondi ng segnents
of a rotating elenment which supports and drives a
package bei ng coneshaped. The apparatus according to
docunent D6 thus enables in an advantageous manner yarn
being uniformy fed into the apparatus in the case of
packages having to be coneshaped. Consequently it is
obvious that starting fromthe nmethod according to
docunent D1, in case coneshaped packages are to be
formed, the apparatus according to docunent D6 will be
considered to achieve uniform feeding of yarn. Such
consideration will lead to the friction roller used

wi thin the nmethod according to docunent D1 being

repl aced by the driving arrangenent according to
docunent D6, |leading to the relationship between
package rotation and traversing rate being controlled
in accordance with the instantaneous position of the
poi nt of application. Consequently claim1 according to
t he second auxiliary request does not involve an

i nventive step in view of docunents D1 and D6.

The respondent argued essentially as foll ows:

(1) The nethod according to claim1l of the main
request is new with respect to docunent DI.

Having regard to claiml1 it needs to be considered that
within this claimit is clearly defined that it is the
rel ati onshi p between package rotation and traversing
rate which is controlled, and that this control is by a
f eedback arrangement controlling package rotation. It
is apparent for the person skilled in the art that the
traverse rate referred to can be classified as either
relating to an average value or to an instantaneous
one. Likewise it is apparent for the person skilled in
the art that the relationship can be classified as
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bei ng a di nensi onl ess val ue or one having the dinension
of speed. Mreover the general nethod disclosed by
claim11l functions and thus needs to be consi dered

i ndependent|y of such classifications.

Furthernore, since it is clearly defined that the

rel ati onshi p between package rotation and traversing
rate is controlled, which requires that such a
controllable relationship exists, and since it is
clearly defined how the control is perforned, nanely by
a feedback arrangenent controlling package rotation, no
further criteria for the manner in which the
relationship is controlled need to be defined in
claim1.

Wthin docunent D1 the governing equations for the
met hod for building thread disclosed in this docunent
are given and it is shown how t hese equations are
derived. Since these equations conprise errors the
person skilled in the art, becom ng aware of these
errors, would have disregarded this docunment.

However even if this docunent is considered and if it
is taken into account that according to this docunent
bot h package rotation and traversing rate are
controll ed by a feedback arrangenent controlling
package rotation and also traversing rate the nethod
according to claiml1 differs fromthe known nmethod in
that the relationship between package rotation and
traversing rate is controlled. Such a control requires
that an appropriate |inkage between the two entities of
the relationship to be controlled, nanely the package
rotation and the traversing rate, exists. Such a

i nkage is not provided for the nethod according to
docunent D1 since, in particular if the erroneous

1245.D Y A
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equations are taken into account, only a weak |inkage
is given between the two governing equations and thus
bet ween t he package rotation and the traversing rate.

Furthernore according to docunent Dl it is not the
package rotation which is controlled by a feedback
arrangenment but the rotation of a friction roller by
means of which the package is driven. Thus contrary to
t he met hod according to claim1, slippage between the
friction roller and the package driven by this roller
can occur.

The met hod according to claim1 is thus distinguished
fromthe one according to docunent D1 and thus novel.

(it) The feature of claim1 of the first auxiliary
request, stating that the feedback arrangenent
control ling package rotation is in accordance
wi th the instantaneous position of the point of
application, does not lead to this claimhaving a
nmeani ng which differs fromthe one of a claim
derived by conbining clains 1 and 2 as granted.
The conbination of features of claim1 of the
first auxiliary request is furthernore disclosed
in the application as filed if, as required, the
di sclosures relating to individual features are
considered in their proper context.

(iiti) Caiml of the second auxiliary request satisfies
the requirenment of Article 123(2) EPC since
within the application as filed it is directly
and unanbi guously di sclosed that the relationship
bet ween package rotation and traversing rate is
controlled in accordance with the instantaneous
position of the point of application by a
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f eedback arrangenment controlling package rotation
and traverse rate.

According to this claim1l the manner in which the

rel ati onshi p between package rotation and traversing
rate is controlled is further defined in tw aspects.
According to the first aspect it is defined that this
relationship is controlled in accordance with the

i nst ant aneous position of the point of application,
which e.g. requires that the instantaneous point of
application is sensed. According to the second aspect
the relationship is controlled by a feedback
arrangenment which, in addition to package rotation,

al so controls the traverse rate. Due to reference to

t he instantaneous position of the point of application,
the traverse rate relating to the notion of this point,
needs to be considered in this case as referring to the
traverse velocity.

The main difference between the nethod according to
claim1l of the second auxiliary request and the nethod
according to docunent D1 can be seen in the fact that
wi thin the nethod according to claim1l, due to the

rel ati onshi p between package rotation and traversing
being controlled in accordance with the instantaneous
position of the point of application, account is taken
of the instantaneous position of the point of
application within each stroke of the point of
application. On the contrary within the nethod
according to docunent D1 the rotation of the friction
roller and the traversing rate are controlled, wthout
t he i nstantaneous position of the point of application
bei ng accounted for.

Concerni ng docunent D6 it is not apparent that the
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person skilled in the art, in order to inprove the

nmet hod according to docunent D1, would have consi dered
this docunent. Even by doing so conbination of these
two docunents woul d not have |led to the nethod
according to claim1 of the second auxiliary request.
Docunment D6 di scloses a friction drive, conprising a
rotating el ement supporting and driving a coneshaped
package. The rotating el enent conprises segnments, which
when driven act as a friction roller driving the
package. These segnents thenselves can be driven by a
friction roller segment which has about the w dth of
one of the segments and is novable with the point of
application. Thus, due to the given width of the
segnents, the fixed arrangenent of the segnments and
their cooperation with the friction roller segment in a
predet erm ned manner, docunment D6 cannot be consi dered
as leading to a control which is in accordance with the
i nst ant aneous position of the point of application.
Consequently the subject-matter of claim1 of the
second auxiliary request involves an inventive step
with respect to the conbination of docunents D1 and D6.

Reasons for the Decision

1245.D

Mai n request

Ground of opposition according to Article 100(c) EPC

The ground of opposition according to Article 100(c)
EPC was raised for the first time within the appeal
proceedings with letter of 12 March 2002. The
respondent does not consent to this ground of
opposition being dealt with. Consequently this ground
of appeal is not subject of the appeal proceedings (see
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decision G 10/91).

Novel ty

Claim1l defines that within a nethod for buil ding
thread on a rotating package by traversing the point of
application of the thread axially relatively to the
package, the relationship between package rotation and
traversing rate is controlled and that this control is
by a feedback arrangenent controlling package rotation.

Concerning the nature of the relationship defined in
claim1 the Board follows the opinion of the respondent
according to which the term"traversing rate" can

ei ther be considered as referring to an average val ue
or to an instantaneous one having the consequence, that
inthe first case the relationship is dinensionless,
while in the latter case it has the dinension of speed,
since the nmethod of claim1 is applicable in either
case.

Concerni ng the manner or the criteria under which this
relationship is controlled, the Board |ikew se follows
t he opi nion of the respondent, that beyond the
definition given within this claim no further
condition concerning control of this relationship needs
to be considered. The reason being that, as indicated
above, within claiml it is defined that a
relationship, |likew se defined in this claim is
controlled and that furthernore it is indicated in

whi ch manner the control is performed, nanmely by a

f eedback arrangenment controlling package rotation.

Novelty of claim 1l thus can be assessed considering the
features defined in this claim wthout a further
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definition with respect to the nature and the contro
of the relationship having to be consi dered.

According to the respondent docunent D1 shoul d be
di sregarded since sone of the equations given in this
docunent are erroneous, thus preventing the person
skilled in the art fromconsidering this docunent.

The Board cannot follow this reasoning since the
equations given in docunent D1 set the variables
enployed in relation, on the basis of mathemati cal
principles (cf. D1, colum 6, lines 36 to 50). Thus for
the person skilled in the art the errors in sonme of the
equations are evident and, using generally known

mat hemati cal principles, |ikew se the correct equations
are evident. The sanme concl usion can be drawn
considering the statement of M P. Bower, filed by the
respondent with letter of 28 February 2003. In this
statenent, with respect to the patent in suit, it is
indicated that the required relations between traverse
rate, yarn speed, tension and package di aneter can be
cal cul ated using well known mat hematical rel ationships
(cf. paragraph 4). Considering that the person skilled
in the art has the sanme skills with respect to docunent
Dl it is evident that the erroneous equations could not
have led to this docunent being m sunderstood or even
di sregar ded.

It remains undisputed that if this docunent is

consi dered, docunent D1 discloses the nmethod according
to the first part of claim1l. This can be derived

e.g. fromFigure 2.

According to the respondent the method according to
claiml1l differs in two aspects fromthe nethod

1245.D Y A
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according to claiml.

At first, according to claim1 the relationship between
package rotation and traversing rate is controll ed.
Consequently the two entities leading to the

rel ati onshi p, nanely the package rotation and the
traversing rate, need to be linked. The Board cannot
foll ow the argunent of the respondent that for the

nmet hod according to docunment D1 such a |inkage is not
provi ded. One reason being that, as indicated above,
the person skilled in the art considers docunment Dl in
context with correct governing equations and not ones -
as alleged by the respondent - which conprise errors.
More inmportantly it is evident fromFigure 2 that the
two portions of the control, one concerning package
rotation via a friction roller (elenments 37, 32, 33,
29, 28, 10, 11) and the other one concerning the
traversing rate (elenments 38, 34, 35, 39, 40, 31, 30,
16, 17), are closely linked in that the predeterm ned
value for the traversing rate enters the control of the
package rotation. This is also evident considering
equation (9) (colum 7, line 31) fromwhich it can be
derived that traversing rate and package rotation are
rel at ed.

Secondly, the nethod of claim1l differs fromthe one
according to docunment D1 with respect to the feedback
arrangenment, which, according to claim1l controls
package rotation while the one according to docunent D1
controls a friction roller. Thus the package rotation
is not controlled directly which can lead to

i naccuracies resulting from possi bl e slippage between
the friction roller and the package to be driven.

Thi s argunment cannot be considered in the exam nation
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of novelty since the |last feature of claim1l does not
define that package rotation is controlled directly.
This holds true the nore as according to the enbodi nent
shown in Figure 4 of the patent in suit (cf. colum 4,
lines 29 to 33) the package is also rotated via a
friction roller. Since within claiml it is not defined
t hat package rotation is wthout slippage, the question
of whether slippage can affect the control in case of

t he package being driven by a friction roller has to be
di sregarded in the assessnent of novelty.

Consequently the nmethod according to claim1 is not
di stingui shed fromthe one according to docunent D1 and
t hus | acks novelty in the sense of Article 54 EPC

Therefore, the main request of the appellant is not
al | owabl e.

First auxiliary request

Amrendnent s

Claim 1 according to the first auxiliary request
differs fromclaim1l as granted in that the |ast
feature of this claim according to which a feedback
arrangenent controlling package rotation is provided is
nodi fied, defining that this feedback arrangenent
controls package rotation in accordance with the

i nst ant aneous position of the point of application.

Contrary to the opinion of the respondent claim1l
according to the first auxiliary request is not the
result of a mere conmbination of clainms 1 and 2 as
granted. If this were the case it would be the

rel ati onshi p between package rotation and traversing
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rate which is controlled in accordance with the

i nst ant aneous position of the point of application and
not the package rotation as it is the case according to
claim1.

Wth respect to the disclosure of the feature according
to which a feedback arrangenent controls package
rotation in accordance with the instantaneous position
of the point of application, the respondent has in
particular referred to the portions of the description
of page 5, first paragraph, page 6, first paragraph,
page 7, paragraph 2 and page 8, first paragraph,

i ndi cating that the description and its various
portions need to be seen in their proper context.

Consi dering the various portions of the description, of
whi ch the one of page 5, first paragraph indicates
that, as defined in claim2 as granted the rel ationship
bet ween package rotation and traversing rate is
controlled in accordance with the instantaneous
position of the point of application as such, and al so
in context wwth the remai nder of the description, the
Board cannot find the feature added to claim1,
according to which the feedback arrangenent controlling
package rotation acts in accordance with the

i nst ant aneous position of the point of application,
within the content of the application as fil ed.
Consequently, since the application as filed does not
directly and unanbi guously di sclose the feature added
to claim1, this claimdoes not satisfy the requirenent
of Article 123(2) EPC

Therefore, the first auxiliary request of the appellant
is not allowable.

Second auxiliary request
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3.1 Arendnent s

Claim1 according to the second auxiliary request
conprises the conbination of features of clains 1, 2
and 11 as granted. Accordingly the feature of claim1l
as granted concerning the relationshi p between package
rotation and traversing rate being controlled is
suppl emented by defining that this control is in
accordance with the instantaneous position of the point
of application and the feature relating to a feedback
arrangenment controlling package rotation is

suppl ement ed such that the feedback arrangenent
controls package rotation and traverse rate.

Si nce these anendnents of claim 1l according to the
second auxiliary request result fromthe conbinati on of
clainms 1, 2 and 11 as granted, these anendnents are not
subject to exam nation with respect to Article 123(2)
EPC.

According to further anendnents this claimalso
conprises the features of clains 16 and 20 as granted.
Al t hough these clains relate to an appar at us,
introduction of their features into claiml are

adm ssible since within claim1l these features define,
in the sane manner as is the case for the apparatus
clainms, the structure of the feedback arrangenent.
Besi des these features are al so disclosed in the
application as filed (cf. page 8, |ast paragraph).

3.2 Novel ty
According to the appellant the nmethod according to

claim1l1 | acks novelty with respect to docunent Dl1. The
reason being that according to this docunent the

1245.D Y A
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f eedback arrangenent |ikew se controls the package
rotation and the traversing rate and that consequently
the rel ati onship between package rotation and
traversing rate is controlled at any tinme, which thus
i ncludes that the control is in accordance with the

i nst ant aneous position of the point of application.

Al t hough the Board can follow this opinion with respect
to a feedback arrangenent controlling package rotation
and traverse rate being used in the nethod according to
docunent D1, the conclusion, that such a feedback
arrangenent results in the relationship between package
rotation and traverse rate being controlled in
accordance with the instantaneous position of the point
of application, cannot be followed. It is out of the
guestion that within the known nethod the control of
package rotation and traverse rate effects the
relationship at any time and thus al so at any

i nst ant aneous position of the point of application.
Such effects however cone automatically, whereas on the
contrary a control perforned in accordance with the

i nst ant aneous position of the point of application
requires that the instantaneous position is sensed and
considered in controlling the relationship.

It is evident that the method according to docunent D1
does not take account of the instantaneous position of
the point of application, in controlling the

rel ati onshi p between package rotation and traversing
rate (cf. e.g. Figure 2). Thus claim1l is novel in the
sense of Article 54 EPC

| nventive step

The net hod according to claiml differs fromthe one
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according to docunent Dl in that the relationship
bet ween package rotation and traversing rate is
controlled in accordance with the instantaneous
posi tion of the point of application.

This leads to the effect that, as can be derived from
Figures 2 and 3 of the patent in suit, the traverse
rate, as the velocity of the traversing point, can be
controlled within the traverse stroke (cf. colum 5,
lines 35 to 52).

In view of the nethod according to docunent D1 the
problemto be solved by the subject-matter of claim1l
can be seen in the provision of an inproved control,
according to which the traverse rate can be controlled
wi thin each traverse stroke.

This problemis solved by the nethod according to
claim1 in that the relationship between package
rotation and traversing rate is controlled in
accordance with the instantaneous position of the said
poi nt of application by a feedback arrangenent

control ling package rotation and traverse rate.

Wthin the nethod according to docunent D1 the

i nst ant aneous poi nt of application is not accounted for
and consequently this docunent fails to give an

i ndi cation towards the solution according to claim 1.

Docunent D6 di scl oses an apparatus for building thread
on a package, which is coneshaped and driven by a
friction roller. According to this docunent thread
bui | di ng on coneshaped packages poses problens in case
of thread being fed with uniformvelocity. To alleviate
t hese probl enms according to docunent D6 it is known to

1245.D Y A
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drive the coneshaped package by neans of a friction
roller, which is inthe formof a friction roller
segnent and coupled to the point of application of the
thread (page 1, paragraph 2). To avoid a di sadvant age
of this approach, nanmely that the coneshaped package is
only driven and supported in a narrowWy defined area
corresponding to the width of the friction roller
segnent, docunent D6 proposes provision of a rotating
el enent, by neans of which the package is supported and
driven. In its longitudinal direction the rotating
element is divided into a nunber of segnents, which,
depending on the position of the friction roller
segnent and thus also of the point of application
coupled thereto, are driven by the friction roller
segnent (page 2, paragraphs 2, 3; page 3, lines 1, 2;
Figures 1, 2). This driving nechani smfor coneshaped
packages | eads to the package rotation bei ng dependent
on the position of the point of application, since the
friction roller segnent is coupled with the point of
appl i cation.

The known t hread buil di ng apparatus however neither
results in controlling the relationship between package
rotation and traversing rate in accordance with the

i nst ant aneous position of the point of application, nor
suggests such control. The reason being that the
coneshaped package is driven by a friction roller
segnment novable with the point of application in a
predet ermi ned manner, w thin which the instantaneous
position of application is not sensed, and thus cannot
affect the manner in which the relationship between
package rotation and traversing rate is controll ed.
This holds true all the nore because the only el enents
of the known friction drive which reflect the position
of the point of application are the segnents of the
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friction roller and of the rotating el enent. By neans
of these segnents however, due to their extensions in
| ongi tudi nal direction, the instantaneous position of
t he point of application cannot be taken into account.

Consequently, since neither one of docunments D1 and D6
| eads to the solution according to claim1, the nethod
according to this claiminvolves an inventive step
(Article 56 EPC). This applies correspondingly with
respect to claim 10 according to the second auxiliary
request, which defines an apparatus for building thread
and corresponds, as far as structural features are
concerned, to claim 1.

For these reasons it is decided that:

1

1245.D

The deci sion under appeal is set aside.

The case is remtted to the first instance with the
order to maintain the patent in anmended formon the
basis of the follow ng docunents:

- Clains 1 to 14 filed as second auxiliary request on
26 Cct ober 2000

- Pages 2 and 3 of the description as filed during
the oral proceedings on 1 April 2003

- Pages 4 and 5 of the description and Figures 1 to 5
as grant ed.
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The Regi strar: The Chai r man:

D. Spigarelli A. Burkhart
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