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Summary of Facts and Submn ssions

1695.D

The Appellant (applicant) |odged an appeal against the
deci sion of the Exam ning D vision refusing the
Eur opean patent application No. 94 908 757. 1.

The Exam ning Division held that the subject-matter of
claim1 was not new conpared with the prior art
di scl osed in the docunent

D1: EP O 423 406 A

Oral Proceedings before the Board of Appeal took place
on 19 June 2002.

The Appel |l ant requested that the decision under appea
be set aside and a patent be granted on the basis of
the follow ng clains:

Mai n request

Clainse 1 to 8 as filed with the letter of 6 Cctober
1999;

Auxi liary request

Clains 1 to 8 as submtted at the oral proceedi ngs
named "1st auxiliary request".

Caim1 of the main request reads as follows:
"Athin-wall container (10) fornmed froma heat set

plastic material and adapted to be filled with a liquid
at a tenperature el evated above roomtenperature and
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t hen seal ed, said contai ner having an upper portion
(14) which includes a seal able closure (15) and an
upper wal |l ed portion, a |ower portion including a base
(16) closing the bottomof the container, and a
sidewal | portion (12) which is generally tubular in
shape and being fornmed integrally wth and extendi ng
bet ween sai d upper walled portion and said | ower
portion, said side wall portion (12) including a
plurality of elongated vertically oriented vacuum
panels (24) which are adapted to flex inwardly due to
filling and sealing of the container with a |iquid at
an el evated tenperature and subsequent cooling of the
liquid, each of said vacuum panels (24) having an upper
edge (25), a | ower edge (26), and a panel portion

I nternedi ate said upper and | ower edges, said upper
edges of said vacuum panel s being spaced apart from
sai d upper walled portion and thereby defining an upper
| abel nounting area (29) above said vacuum panels (24),
and said | ower edges of said vacuum panel s bei ng spaced
apart fromsaid |ower portion and thereby defining a

| ower | abel nmounting area (30) bel ow said vacuum panel s
(24), said container being characterized by at |east
one annul ar reinforcenent rib (31, 32) wthin one of
said | abel nmounting areas (29, 30), said reinforcenent
rib extending around the circunference of said sidewal
portion (12), said reinforcenent rib supporting said
vacuum panel s (24) along at |east one of their edges
(25, 26) to hold said supported edges fixed while
permtting said panel portions internedi ate said edges
(25, 26) to flex inwardly during filling and sealing of
the container and resisting deformation of said vacuum
panel s (24) subsequent to inward flexing of said vacuum
panel s (24) after filling and sealing of said
cont ai ner."
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Claim1 of the auxiliary request reads as foll ows:

"Athin-wall container (10) fornmed froma heat set
plastic material and adapted to be filled with a liquid
at a tenperature el evated above roomtenperature and
then seal ed, said container having an upper portion
(14) which includes a seal able closure (15), an upper
wal | ed portion and an upper | abel bunper (21), a | ower
portion including a base (16) closing the bottom of the
container and a | ower | abel bunper (22), and a sidewal
portion (12) which is generally tubular in shape and
being fornmed integrally with and extendi ng between said
upper | abel bunper (21) and said | ower |abel bunper
(22), said side wall portion (12) including a plurality
of elongated vertically oriented vacuum panel s (24)

whi ch are adapted to flex inwardly due to filling and
sealing of the container with a liquid at an el evat ed
tenperature and subsequent cooling of the liquid, each
of said vacuum panel s (24) having an upper edge (25), a
| ower edge (26), and a panel portion internediate said
upper and | ower edges, said upper edges of said vacuum
panel s bei ng spaced apart from said upper portion and

t hereby defining an upper |abel nounting area (29)
above said vacuum panels (24), and said | ower edges of
sai d vacuum panel s bei ng spaced apart from said | ower
portion and thereby defining a | ower |abel nounting
area (30) bel ow said vacuum panels (24), said contai ner
bei ng characterized by at |east one annul ar
reinforcenent rib (31, 32) within one of said | abe
nmounti ng areas (29, 30), said reinforcenent rib
extendi ng around the circunference of said sidewal
portion (12), said reinforcenment rib supporting said
vacuum panel s (24) along at |east one of their edges
(25, 26) to hold said supported edges fixed while
permtting said panel portions internedi ate said edges
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(25, 26) to flex inwardly during filling and sealing of
the container and resisting deformation of said vacuum
panel s (24) subsequent to inward flexing of said vacuum
panel s (24) after filling and sealing of said
cont ai ner. "

In essence, the Appellant's argunents with respect to
novelty are as follows:

Mai n request

Docunent D1, as seen in Figure 4, discloses a bl ow

nol ded plastic container (1) having a body (2) between
the upper end (8) and a |lower end (4). The body (2) is
generally cylindrical and corresponds to the main body
of the present invention. Provided within this body (2)
are a series of vacuum panel s(3). Immedi ately above and
bel ow t he body(2) are rib portions (5) which protrude
radially outward fromthe body (2). Since the rib
portions (5) of docunent Dl define the | argest dianeter
of the container (1), these rib portions (5) are
conparable to the upper and | ower bunpers of the

contai ner of the present invention. The appropriate

| abel mounting areas of the container of docunent D1
woul d be seen to be between the upper and | ower nost
areas of the rib portions (5) and the upper and | ower
edges of vacuum panel s(3). Notably, these areas on
docunent D1 have very little axial length and are not
provided with any reinforcenent, such as ribs.

Claim1l requires a "sidewall portion (12) which is
general ly tubul ar in shape" and having "at | east one
annul ar reinforcenent rib (31,32) within one of said

| abel nounting areas, said reinforcenent rib extending
around the circunference of said sidewall portion
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(12)". Thus, the rib (31, 32) according to the present
i nvention |located within one of the cylindrical |abe
nmounti ng areas (29, 30) nust be located in the
cylindrical sidewall portion (12) and |ikew se, the
ribs also within the sidewall portion (12). The rib

al so nust extend circunferentially in the cylindrica
sidewal | portion (12).

Contrary to the above, Figure 4 of docunent D1 shows
that the rib portions (5) are |ocated outside of the
cylindrical sidewall of the body, and therefore, they
are al so outside of the |abel nounting area. Docunent
D1 only discloses unreinforced | abel nounting areas
adj acent to the edges of the vacuum panels (3).

Therefore, docunent D1 does not disclose the follow ng
features of claim1:

1. The sidewall portion is generally tubular in shape
and defining upper and | ower |abel nounting areas
with at | east one annular ribwi thin the |abel
nmounti ng areas which nust be also cylindrical and

2. The sidewal |l portion has integrally fornmed vacuum
panels with the ribs supporting the vacuum panel s
along their edges, to hold the edges fixed while
permtting the panel portion to flex, which
prevents deformation in the | abel nounting areas.

Therefore, the subject-matter of claiml1 of the main
request is novel wth respect to the disclosure of

docunent D1.

Auxi liary request
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The features of claim1 of the auxiliary request,

requi ring that an upper |abel nounting area is defined
bet ween t he upper edges of the vacuum panels and the
upper portion, said upper portion having an upper | abel
bunper, and a | ower | abel nounting area is defined

bet ween the | ower edges of the vacuum panels and the

| ower portion, said |ower portion having a | ower | abe
bunper, whereby at | east one annular reinforcenent rib
Is provided within one of said |abel nounting areas,
said reinforcenent rib extending around the

ci rcunference of the sidewall portion, said

rei nforcenent rib supporting said vacuum panel s al ong
at |least one of their edges, are not present in the
cont ai ner disclosed in docunent DL.

Therefore, the subject-matter of claiml1 of the
auxiliary request is novel with respect to the
di scl osure of docunent D1.

Reasons for the Deci sion

1.1

1695.D

Novel ty

Mai n request

Docunent D1 (fourth enbodi nent according to Figure 4
and colum 8, lines 19 to 30) discloses a thin-wal
container (1) forned froma heat set plastic materi al
and adapted to be filled with a liquid at a tenperature
el evat ed above roomtenperature and then seal ed, said
cont ai ner having an upper portion (part of the bottle
above the two upper ribs 5) which includes a seal abl e
cl osure and an upper walled portion, a |lower portion
(part of the bottle belowthe two |ower ribs 5)
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i ncluding a base closing the bottom of the container,
and a sidewall portion (part of the bottle which is
situated between the upper and the | ower portions
including the ribs 5) which is generally tubular in
shape and being forned integrally with and extendi ng
bet ween sai d upper walled portion and said | ower
portion, said side wall portion including a plurality
of elongated vertically oriented vacuum panel s (3)

whi ch are adapted to flex inwardly due to filling and
sealing of the container wwith a liquid at an el evated
tenperature and subsequent cooling of the liquid (see
colum 5, lines 50 to 52), each of said vacuum panels
(3) having an upper edge, a | ower edge, and a pane
portion internedi ate said upper and | ower edges, said
upper edges of said vacuum panel s bei ng spaced apart
fromsaid upper walled portion and thereby defining an
upper area above said vacuum panels (3)and said | ower
edges of said vacuum panel s bei ng spaced apart from
said | ower portion and thereby defining a | ower area
bel ow sai d vacuum panel s 3.

Since a |l abel nounting area is an area onto which

| abel s can be nounted, the above nentioned upper and

| ower areas of the container of docunment Dl are areas
onto which | abels can be nounted. Therefore, said upper
and | ower areas can al so be designated as upper and

| oner | abel nounting areas.

The contai ner according to Figure 4 of docunent Dl has
al so annul ar reinforcenent ribs 5 within said | abe
nmounti ng areas, said reinforcenent ribs extending
around the circunference of said sidewall portion.
Bei ng positioned in said upper and | ower |abel nounting
areas said reinforcenent ribs support said vacuum
panel s along their edges to hold said supported edges
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fixed while permtting said panel portions internediate
said edges to flex inwardly during filling and sealing
of the container and resisting deformation of said
vacuum panel s 3 subsequent to inward flexing of said
vacuum panels 3 after filling and sealing of said
cont ai ner.

The Board cannot agree to the view of the appell ant
that the following features of claim1l were not

di sclosed in the bottle according to Figure 4 of
docunent D1:

1. The sidewal |l portion is generally tubular in shape
and defining upper and | ower |abel nounting areas
with at |east one annular ribw thin the |abel
nmounti ng areas which nust be also cylindrical and

2. The sidewall portion has integrally fornmed vacuum
panels with the ribs supporting the vacuum panel s
along their edges, to hold the edges fixed while
permtting the panel portion to flex, which
prevents deformation in the | abel nounting areas.

Firstly, the expressions "bunpers" and "snooth
cylindrical sidewall" used in the appellants
argunentation are not present in claiml.

Secondly, in claim1 the sidewall portion is defined as
a portion which is generally tubular in shape, being
formed integrally with and extendi ng between the upper
wal | ed portion and said | ower portion and havi ng vacuum
panel s. The contai ner of Figure 4 of docunent Dl has

al so such a sidewall portion extending fromthe utnost
upper rib 5 to the utnost lower rib 5. This sidewal
portion has vacuum panels 3 and reinforcenent ribs,
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i.e. the ribs next to the panels, extending around the
ci rcunference of said sidewall portion, said
reinforcenent ribs are able to support said vacuum
panel s along their edges to hold said supported edges
fixed while permtting said panel portions internediate
said edges to flex inwardly during filling and sealing
of the container and resisting deformation of said
vacuum panel s 3 subsequent to inward flexing of said
vacuum panels 3 after filling and sealing of said
cont ai ner.

Therefore, the subject-matter of claiml1 is not novel
over the container known from Figure 4 of docunent D1.

For this reason, the nmain request is not allowable with
respect to Articles 54(1) and (2) EPC.

Auxi liary request

The Board agrees with the appellant that the subject-
matter of claiml according to the auxiliary request is
novel over the container known from Figure 4 of
docunent D1.

In claim1 of the auxiliary request the sidewal
portion is defined as the portion of the container
ext endi ng between an upper | abel bunper and a | ower
| abel bunper.

The | abel bunpers bei ng positioned upwardly and
downwardly of the |abel nounting area protect said
| abel nmounting area fromlateral inpact forces.

At colum 8, lines 42 to 49 of docunent Dl it is stated
t hat:
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"The circunferential rib acts as a reinforcing rib.
Accordingly, the nechanical durability of the | ower end
of the body (and the upper end of the body) with
respect to the lateral |oad can be considerably

i ncreased. Accordingly, the occurrence of the buckling
deformation of the | ower end of the body (and the upper
end of the body) when the container is pressed and
slidably conveyed can be prevented."

Due to the intended effect as indicated in the passage
above, both pairs of circunferential ribs 5 provided
above the upper end and bel ow the | ower end of the
sidewal | portion 2 of the container disclosed in
docunent D1 define upper and | ower | abel bunper areas
capable to protect |abels nounted on the sidewal
portion 2 internedi ate the edges of the vacuum panels 3
and said upper and | ower | abel bunper areas.

However, in the container according to docunent D1
there exists no annular reinforcenent rib within an
upper or |ower |abel nounting area, said upper or | ower
| abel nounting area being part of the sidewall portion
2 and extendi ng between the upper or |ower edges of the
vacuum panel s 3 and the upper or |ower |abel bunper
areas, respectively.

For these reasons, the subject-matter of claim1l of the
auxiliary request is novel with respect to the
cont ai ner known from Figure 4 of docunent D1.

Remittal to the first instance
Since claim1l of the auxiliary request has been anended

in order to establish novelty over the prior art, and
since the exam ning division has not yet exam ned and
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deci ded the issue of inventive step of such a claim
the Board exercises its discretion under Article 111(1)
EPC to remt the case for further prosecution to the
exam ni ng di vi si on.

Or der

For these reasons it is decided that:

1. The deci si on under appeal is set aside.

2. The case is remtted to the first instance for further
prosecution on the basis of clainms 1 to 8 of the
auxiliary request submtted at the oral proceedings
named "1st auxiliary request".

The Regi strar: The Chai r man:

A. Townend A. Burkhart
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