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Summary of Facts and Subm ssi ons

1963.D

The appel |l ant (opponent) | odged an appeal, received at
the EPO on 20 April 2001, against the decision of the
Qpposition Division (dispatched on 8 March 2001)
rejecting the opposition against the European patent
No. 0 512 636.

The appeal fee was paid sinmultaneously and the
statenment setting out the grounds of appeal was
received at the EPO on 5 July 2001

The opposition was filed agai nst the patent as a whol e

on the ground of lack of inventive step (Article 100(a)
EPC) of the subject-matter of the clains mainly in view
of the following prior art docunents:

El: US-A-3 663 991

E4: US-A-4 208 764

E6: Prospectus "Atl as-Danmark, in-line evisceration
conpl ex, Al ec 4000", 6 pages, 1907-e.

E7: Description of "Atlas in-line evisceration
conpl ex, Type Al ec 4000", 6 pages.

E8: "Table system handles birds of all sizes", Wrld
Poul try Industry 1982.

E9: " Evisceration goes automatic", Meat , Septenber
1982.

Later, the appellant objected | ack of novelty
(Article 54 EPC) and the incorporation of new matter in
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t he opposed patent (Article 100(c) EPC)

The Opposition Division held that the grounds for
opposition did not prejudice the maintenance of the
pat ent unanmended and rejected the opposition.

In his statenment setting out the grounds of appeal, the
appel  ant contended that the application teaches
clearly that putting the poultry in the second

hori zontal position is a requirenent which is to be net
only during renmoval of the viscera package fromthe
belly cavity of the bird and that, once the viscera
package hangs freely out of the belly cavity, the
poultry may return to the original vertical position.
The appel | ant pointed out therefore that Caim1l as
granted contravenes Article 123(2) EPC by specifying
that the second position is retained as |long as the
viscera hang free out of the belly cavity. Al so the
appel lant drew attention to the fact that, in both
claiml1l and claim®6, the second position was not
specified as being either a hanging position or a
position in which the poultry was supported so that
novelty of clains 1 and 6 against E4 and E6 coul d not
be based on the observation that in the second position
the poultry was hangi ng rather than supported.

Mor eover, E4 disclosed also that poultry m ght be

evi scerated in a suspended position. Therefore,
according to the appellant, both clains 1 and 6 were
deprived of novelty.

The appel | ant contended also that, if novelty of

clainms 1 and 6 were to be admtted, the differentiating
feature between these clains and the disclosures of
either E4 or E6 did not relate to the solution of any
obj ective problem in particular the avoi dance of
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contam nation of the carcass. Mreover, according to

t he appellant, the hanging of the poultry in the

hori zontal position was nmerely an alternative readily
avai l able to the skilled person. Consequently, for the
appel l ant, the subject-matter of clains 1 and 6 does
not involve inventive step since no objective problem
was sol ved and since the avoi dance of contam nation has
been acknow edged by E1 as a concern al ready known from
the prior art and which the expert is continuously
awar e of.

In a comuni cation sent to the parties in order to
prepare the planned oral proceedings, the Board gave a
provi si onal opinion according to which, in particular,
the patent in suit could not be maintained as granted.
Al so the Board infornmed the parties that it considered
the state of the art disclosed in E6 as the closest to
t he inventi on.

Oral proceedi ngs took place on 27 May 2002.

The respondent (proprietor of the patent) filed a first
set of 15 clains as a main request and a second set of
13 clains as an auxiliary request. He expl ai ned t hat

t he expression "as long as" used in clains 1 and 6 of
the main request was to be interpreted as an equi val ent
to the conjunction "if" and al so that the body of the
bird was not necessarily hanging all the tinme but m ght
rest on a support as described fromcolum 2, line 56
to colum 3, line 3 of the opposed patent. He expl ai ned
al so that the expression "free hangi ng" nmeant that the
viscera did not contact anything, this feature

remai ning valid even when the body of the bird was
support ed.
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The appel | ant (opponent) contended that the

subj ect-matter of both clains 1 and 6 either |acked
novel ty against the teaching of E1 al one or | acked

i nventive step against a conbi nati on of the teachings
of E4 or E6 and E1. According to the appellant, the
feature of the independent clains referring to the
"hangi ng position" of the poultry did not relate to the
problemto be solved and clains 1 and 6 did not exclude
the possibility that, in the second position, the body
of the poultry be supported. The appellant al so pointed
out that E1 was concerned with the problem of avoiding
contam nation of the carcasses and al ready taught to
keep the viscera away therefrom In his opinion, the
basi ¢ teachings of the invention were known also from
E4 and E6 which taught that the viscera should be kept
away from the body of the poultry.

According to the respondent, E1 was not concerned with
the contam nation of the bird by its own viscera but
with the cross-contam nati on between two adj acent

birds. The respondent was of the opinion that neither
E4 nor E6 disclosed viscera hanging free, that for El
hygi ene was no nore a problem after evisceration of the
poultry and that the skilled person could not arrive at
t he invention just by conbining the teachings of E1 and
E4 or E6.

At the end of the oral proceedings, the appellant
requested that the decision under appeal be set aside
and that the European patent EP-B-0 512 636 be revoked.
The respondent requested that the decision under appeal
be set aside and that the patent be maintained either
on the basis of clains 1 to 15 as filed during the oral
proceedi ngs as a nmain request or on the basis of

claims 1 to 13 as filed during the oral proceedings as
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an auxiliary request.

Claim1l of the main request reads as foll ows:

"1. Method for nechanical renoval of the viscera (26)
fromthe belly cavity of slaughtered poultry (24)
hangi ng by the | egs from hooks (22) which are noved in
a conveyor (2) along a draw ng device (36), during
removal of the viscera (26) the body of said

poultry (24) being tilted fromthe hangi ng, verti cal
posi tion about an axis (20) running essentially
parallel to a line through the hip joints, to a second
position, in which the shoulder joints are situated at
essentially the sane height as or higher up than the
hip joints, characterised in that after renoval of the
viscera (26) fromthe belly cavity the second position
of the body is retained as |ong as the viscera hang
free out of the belly cavity."

The independent clains 1 and 5 of the auxiliary request
read as foll ows:

"1. Method for nmechanical renoval of the viscera (26)
fromthe belly cavity of slaughtered poultry (24)
hangi ng by the | egs from hooks (22) which are noved in
a conveyor (2) along a draw ng device (36), during
removal of the viscera (26) the body of said

poultry (24) being tilted fromthe hangi ng, verti cal
posi tion about an axis (20) running essentially
parallel to a line through the hip joints, to a second
position, in which the shoulder joints are situated at
essentially the sane height as or higher up than the
hip joints, characterised in that after renoval of the
viscera (26) fromthe belly cavity the second position
of the body in which the viscera hang free out of the
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belly cavity is retained during at |east one subsequent
operation on the poultry (24)."

"5. Device for nechanical renoval of the viscera (26)
fromthe belly cavity of slaughtered poultry (24),
conprising a drawi ng device (36) having a viscera
removal starting point (C) and a viscera renova
conpletion point (B) and a conveyor (2) with hooks from
whi ch the poultry (24) can be suspended by the |egs,
and with which the poultry (24) can be noved al ong the
drawi ng device (36) fromthe viscera renoval starting
position (C) to the viscera renoval conpletion

point (B), and also body tilting nmeans (30, 32)

positi oned adjacent the drawi ng device (36) between the
vi scera renoval starting point (C) and the viscera
removal conpletion point (B) to cooperate with the
drawi ng device (36) for tilting the body of the
poultry (24) during the renoval of the viscera froma
hangi ng, vertical position about an axis (20)
essentially parallel to a line running through the hip
joints, to a second position, in which the shoul der
joints are situated at essentially the sanme height as
or higher up than the hip joints, characterised in that
the body tilting neans (30, 32) are designed to

mai ntain the second position of the body in which the
viscera hang free out of the belly cavity during at

| east one subsequent operation on the poultry (24)
after renoval of the viscera (26) fromthe belly
cavity."

Reason for the Deci sion

1

1963.D

Adm ssibility of the appeal.
The appeal is adm ssible.
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Mai n request

Interpretation of Claiml.

According to the respondent, the expression "as |ong
as" introduced in Caim1 during the exam nation
proceedi ngs (see the specification: colum 8, line 3)
shoul d be interpreted as being equivalent to the term
i,

In view of the whole content of the patent in suit,
this is acceptable to the Board, since the expression
"as long as" is often used to make conditions, in the
meani ng of "if".

Novelty of Claiml (Article 54 EPC).

El di scl oses a nethod for nechanical renoval of the
viscera fromthe belly cavity of slaughtered poultry
hangi ng by the | egs from hooks which are noved in a
conveyor along a drawi ng device (see E1: Colum 1,
lines 4 to 6 and 68 to 75).

During renoval of the viscera the body of the poultry
is tilted fromthe hanging, vertical position about an
axi s running essentially parallel to a |ine through the
hip joints, to an horizontal second position (see El

columm 2, line 5 to 13; fromcolum 2, line 69 to
columm 3, line 4; colum 3, lines 47 to 53 and
colum 4, lines 3 to 7).

After renoval of the viscera fromthe belly cavity and
before the head of the bird is no | onger gripped

between the belts 17,the bird is still retained inits
hori zontal second position (see colum 4, lines 7 to 9)
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whereas the viscera hang free out of the belly cavity
of the bird.

Therefore, the conbination of all the features clained
in CQaimlis already known fromEl so that Caim1l
| acks novelty in the neaning of Article 54 EPC and the

mai n request based on said clai mcannot be accepted.

Auxiliary request (claims 1 to 13 filed during the oral
pr oceedi ngs)

Modi fications (Article 123 EPQC)

Modi fications to the clainms as granted.

* Claim1l: Caiml as granted has been nodified as
fol | ows:
- colum 7, line 53 of the patent specification: The

words "for renmoval " have been replaced by "during
renoval ".

A counterpart of this feature can be found in the
application as originally filed, for exanple in

columm 2, lines 20 to 21 or in colum 5, lines 49 to 50
and in Caim1, columm 8, lines 54 to 55.
- columm 8, lines 2 to 4, the sentence: "the second

position of the body is retained as |ong as the
vi scera hang free out of the belly cavity" has
been repl aced by the follow ng:

"the second position of the body in which the viscera
hang free out of the belly cavity is retained during at
| east one subsequent operation on the poultry (24)."
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A support can be found in the application as originally

filed, for exanple in colum 2, lines 41 to 46, in
colum 3, lines 37 to 43 and in Cdaim3 ("or").
* Claimb5: originally Claim6 as granted which has

been nodified as foll ows:

- colum 8, line 50, after the word: "body", the
foll ow ng sentence:

"after renoval of the viscera (26) fromthe belly
cavity as long as the viscera hang free out of the
belly cavity" has been replaced by the foll ow ng:

"in which the viscera hang free out of the belly cavity
during at | east one subsequent operation on the

poultry (24) after renoval of the viscera (26) from
the belly cavity."

This nodification is supported by the same counterpart
in the application as originally filed as for daim1l
above.

* Clains 2 to 4 and 6 to 13 (corresponding to
Clains 3 to 5 and 8 to 15 as granted):

Claims 2 and 7 have been del eted, while the other
dependent Clains 3 to 5 and 8 to 15 have been
renunbered accordi ngly.

Modi fications to the description as granted
(Article 123 EPC).

The description of the specification has been adapted
to the new wordi ng of the independent Clainms 1 and 5,
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in particular in colum 2, lines 11 to 13 and in
colum 3, lines 6 to 9. Again no new matter has been
added to the specification.

3.1.3 Conclusion: None of the nodifications nentioned above
(see sections 3.1.1 and 3.1.2) adding any new matter to
t he opposed patent and the protection conferred being
reduced, the requirenents of Article 123(2) and (3) EPC
are fulfilled and the nodifications are adm ssi bl e.

3.2 Novelty (Article 54 EPC).

The subject-matter of Clains 1 and 5 differ fromthe
di sclosure of E1 in that the second position of the
body is retained during at | east one subsequent
operation whereas, in El, after the viscera has been
removed fromthe belly of the bird, the subsequent
operation (the quick visual inspection) takes place
after the head of the bird has left the gripping belts
i.e. when the bird is conveyed in a head | owernost
position (see El: colum 4, lines 3 to 12).

The net hod and device of respectively Clains 1 and 5
differ also fromthe prior art of E4 in particular in
that, during renoval of the viscera, the body of the
poultry is tilted fromthe vertical position to a
second position whereas, in E4, during renoval of the
viscera, the bird remains clanped to a substantially
hori zontal supporting plate (see E4: for exanple
colum 1, lines 32 to 37 and colum 6, lines 50 to 67).
The sane difference exists between the subject-matter
of Clainms 1 and 5 and the so-called "ALEC 4000" system
described in E6 to E9 (see in particular E6: the
description of operations 1 to 3 and the corresponding
Fi gures).

1963.D Y A
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Therefore, in conmparison with the prior art disclosed
in El, E4 and E6 to E9 the subject-matter of both
Clains 1 and 5 is newin the nmeaning of Article 54 EPC

The cl osest state of the art.

The main concern of the invention being the hygi ene not
only during the renoval of the viscera but also during
the carrying out of at |east one subsequent operation
(see the opposed patent: colum 2, lines 5to 9), the
Board considers that the state of the art closest to
the invention is the so-called evisceration system
"ALEC 4000" described by E6 to E9 since, in this known
system in order to avoid "both internal and external

i nfection"” of the chicken, the giblets are hangi ng away
fromthe body of the chicken (see E6: Figure 3 and E7:
page 3, station Il, 2nd 8), over the edge of the
conveyor (see E6: description of operation 3; E7:

page 4, station Ill, 3rd 8 and station IV, 1st 8 and
E9: the colum in the mddle) so that the body of the
bird "is kept conpletely clean” not only after the

evi sceration step but also during the subsequent
operation of inspection.

The nmethod of Caiml differs fromthe nethod of E6, in
t hat :

(a) - during the mechanical renoval of the viscera the
poultry are noved hanging by the | egs along a draw ng
devi ce whereas, in E6, the poultry released fromthe
sl aughter |line are supported on their backs and firmy
fixed to an horizontal transfer table before

evi sceration takes place (see E6: Figure 2 and the
description of operations 1 and 2 and E7: station 1
fixation).
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(b) - drawing of the viscera out of the belly cavity
takes place during the transition of the bird fromits
first vertical position to its second tilted position
(see the opposed patent: columm 2, lines 22 to 24 and
colum 5, lines 12 to 13 and 40 to 47) whereas, in ES6,
the birds rest horizontally supported on the transfer
tabl e during drawing (see E6: Figure 3 and the
description of operation 3) and

(c) - after renoval of the viscera fromthe belly
cavity the second tilted position of the body in which
the viscera hang free out of the belly cavity is
retained during at |east one subsequent operation on
the poultry whereas, in E6, the viscera hang over the
edge of the transfer table (see E6: Figure 3 and the
description of operation 3; E7: page 4, station II1,
3rd 8§ and station IV, 1st §8 ; E8: 3rd colum, 1st § and
E9: the colum in the mddle).

As regards the device of daimb5, it differs fromthe
evi sceration system ALEC 4000 described by E6 to E9, in
that it conprises:

(a) - a drawi ng device having a viscera renova
starting point (C) and a viscera renoval conpletion
poi nt (B),

(b) - a conveyor which noves the poultry suspended by
the Il egs along the drawi ng device fromthe starting
point (C) to the conpletion point (B)

(c) - body tilting nmeans positioned adjacent the
drawi ng devi ce between the points (C and (B) to
cooperate with the drawing device for tilting the body
of the poultry during the renoval of the viscera froma
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hangi ng, vertical position to a second position, in
whi ch the shoul der joints are situated at essentially
t he sane height as or higher up than the hip joints,
and

(d) - said tilting neans being designed to maintain the
second position of the body after renoval of the
viscera fromthe belly cavity so that the viscera hang
free out of the belly cavity during at | east one
subsequent operation on the poultry.

Pr obl em and sol uti on.

When starting fromthe evisceration system ALEC 4000
known fromE6 to E9 and taking into consideration the
di fferences nentioned in sections 3.3.2 and 3.3.3
above, the problemto be solved appears to be to

i nprove not only the nechanical renoval of the viscera
fromthe belly cavity of the poultry but also the
carrying out of subsequent operations on the poultry
(see the opposed patent : colum 2, lines 5to 9), in
particul ar the hygi ene thereof.

The Board is satisfied that the solution according to
the invention brings effectively a solution to this
pr obl em

| nventive step (Article 56 EPC)

E1l discloses a nethod and an apparatus for
automatically renoving the viscera from chi ckens and
exposing the viscera for inspection (see El: colum 1,
lines 4 to 7) while the birds are suspended by the | egs
and noved al ong a predeterm ned path. El1 teaches to
take el enentary precautions for avoi ding contam nation
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of the carcass, however the teaching is limted to the
step of evisceration of the birds (see E1l: colum 1,
lines 9 to 10) and no particul ar precaution as regards
t he hygi ene appears to be taken during the subsequent
operation of inspection since the viscera are left
"hangi ng over" the back of the bird (see El: colum 4,
line 11 and Figure 10).

E4 discloses also a nethod and an apparatus for
automatic evisceration of poultry. In E4 the suspension
of the poultry vertically according to the prior art
arrangenents is considered as giving rise to a nunber
of hygi enic problens which nmay render inpossible proper
heal th control (see E4: columm 1, lines 10 to 25) and
an object of E4 is to elimnate the equi pnent of the
known plants for securing the pendul um suspended
poultry, the proposed solution being to clanp the
poultry on a substantially horizontal supporting plate
during the evisceration step (see E4: colum 1, line 26
to 37).

The transportation and the presentation of the birds at
t he successive operating stations of the "ALEC 4000"
systemof E6 to E9 are thus based on a conception which
is quite different fromthe conception taught in E1
since in the ALEC 4000 systemthe birds are "firmy"

fi xed before being conveyed and, at the operating
stations, their position is substantially horizontal,
in particular during evisceration whereas in E1 the
birds are transported and evi scerated when suspended by
their | egs.

Therefore, the person skilled in the art starting from
t he system ALEC 4000 known from E6 to E9 and | ooki ng
for inmproving (in particular as far as hygiene is
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concerned) the nmechani cal renoval of the viscera and
the carrying out of at |east one subsequent operation,
woul d a priori have no reason to expect |earning from
El a solution to his problem since the transportation
and evi sceration concepts of the nmethod and the device
of E1 are quite different fromthat of E6 to E9, the
one (see El1) recomendi ng the use of vertical
suspensi on neans and subsequent tilting nmeans during

t he evisceration and the other (see E6 to E9) using an
hori zontal transfer table with fixing neans and a fixed
position of the birds during evisceration.

If the skilled person would neverthel ess consult El, he
woul d reasonably not be inclined to adopt and to
transfer the technical neasures of the systemof El to
t he ALEC 4000 systemof E6 to E9 since it does not nake
sense to choose as a starting point an existing
installation (i.e. the ALEC 4000 system originally
based on a specific conception and on specific neans
and thereafter to transformsaid systemto nmake it
resenbling to an existing system based on a different
concepti on.

And even if the teachings of E1 and E6 to E9 woul d be
conbi ned together, the resulting method would still not
be simlar to the nethod clained in Caim1l because
neither E6 to E9, nor E1 reconmend to |let the viscera
of the birds hanging free out of the belly cavity at

| east during one subsequent operation.

Regardi ng the device of Claimb5, when starting fromthe
ALEC 4000 system of E6, in order to arrive at the
invention by a conbination of the teachings of E1 and
E6 to E9, the skilled person would have to nmake so many
adaptations (i.e. for exanple replacing the transfer
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tabl e by a hangi ng conveyor, providing tilting neans
cooperating with the draw ng neans, inmagining a new
position for the birds so that the viscera hang free
during at | east one subsequent operation etc...) that
to carry all of themout could not be considered as
obvi ous.

The sane argunentation and conclusion remains valid for
a conbination of the teachings of El and E4 since the
nmet hod and the device of E4 are based on about the sane
conception as the nethod and the device of E6 to E9.
Moreover, E4 states explicitely (see E4: colum 1,
lines 10 to 25) that to suspend the birds vertically by
the |l egs according to the prior art plants gives rise
to a nunber of hygienic problens which nmay render

i npossi bl e proper health control. Therefore, the
skilled person would certainly not be inclined to
conbi ne the teaching of E1 to that of EA4.

For all the aforenentioned reasons, the Board considers
that to i nprove the nethod and the device described in
E6 to E9 according to the teaching of respectively
Caiml and G aimb5 does not follow plainly and
logically fromthe cited prior art and that the
subject-matter of Claiml1l and aimb5 therefore

i nvol ves an inventive step in the neaning of Article 56
EPC.

Therefore, the opposed european patent Nr 512 636
conplies with the requirenents of the EPC and can be
mai nt ai ned on the basis of the auxiliary request filed
during the oral proceedings.
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Or der

For these reasons it is decided:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first instance with the
order to maintain the patent in the follow ng version

- clainms: 1 to 13 of the auxiliary request as filed
during the oral proceedings,

- description: colum 1 to 4 as filed during the
oral proceedings and colum 5 to 7 as granted,

- drawi ngs: Figures 1 to 8 as granted.

The Regi strar: The Chai r man:

G Magouliotis C. Andries

1963.D



