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Summary of Facts and Subm ssi ons

2006.D

By its decision dated 27 April 2001 the Opposition
Di vision revoked the patent in suit.

On 25 May 2001 the appellant (patentee) filed an appeal
and paid the appeal fee.

The statenent setting out the grounds of appeal was
filed on 6 Septenber 2001.

The Opposition Division based its decision on a | ack of
novelty of the subject-matter of claim1l as granted
with respect to D1: EP-A-0 300 582.

The foll owi ng docunents played a role in the appeal
pr oceedi ngs:

D1: EP-A-0 300 582

D1A: NL-A-87 01 735 (priority document of D1, filed by
t he respondent (opponent) with letter of 4 June
2002).

The Board issued a provisional comunication dated

25 March 2002, informng the parties that it intended
to discuss solely novelty of the subject-matter of
claim1 and, should novelty be given, to remt the case
to the first instance for further prosecution.

Wth letter of 4 June 2002 the respondent (opponent)
filed docunent DI1A in support of his argunents and

withdrew its request for oral proceedings.

Wth letter of 28 June 2002 the appel | ant (patentee)
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also wthdrew its request for oral proceedings.

Request s

The appel | ant (patentee) requests that the decision
under appeal be set aside and that the patent be
mai nt ai ned as grant ed.

The respondent (opponent) requests that the appeal be
rej ect ed.

Claim1l as granted reads:

"An inplement for automatically m|king an ani nal
conprising a mlking robot (5 with a carrier nenber
(33) adapted to carry four teat cups (6) which are
automatically connectable to the teats of an ani nal
characterized in that the carrier nenber (33) conprises
a separate chanber (39) inside which substantially over
the Iength of the carrier nmenber (33) mlk hoses (21)
connected to said teat cups (6) are nounted".

Reasons for the Decision

2006.D

The appeal is adm ssible

Interpretation of claiml

According to the description of the patent in suit
(colum 1, lines 16 to 20) the purpose of the feature
of mounting the hoses in a separate chanber
substantially over the length of the carrier nenber is
to obviate or at least mtigate the di sadvantage of the
i mpl ement known from D1 where the m |k hoses are noving
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over the ground when the carrier nmenber is inits
| ower nost posi tion.

When interpreting the ains of the patent, a skilled
person should rule out interpretations which are
illogical or which do not make technical sense. He
should try to arrive at an interpretation which is
technically sensible and takes into account the whole
di scl osure of the patent. Therefore, when considering
the teaching of the description, |let alone of the
patent as a whole, the expression "at |east mtigating
t he di sadvant ages” cannot be consi dered as decreasing
in a very small anmount the disadvantage of D1, in order
to meet the ains of the patent in suit. The aimof the
patent in suit being clearly to avoid as far as
possi bl e that any part of the m | king hose may be noved
over the ground, particularly since the constructional
features of the claimto reach those ains clearly
indicate that the separate chanber has to be present or
is located substantially over the length of the carrier
menber, i.e. not over a small part of that |ength, but
over the major part or even the totality of that

| engt h.

Consequently, "substantially over the length of the
carrier nmenber"” is to be interpreted as neaning "over
such a mgjor part of the length of the carrier nenber
that the mlk hose will not touch the ground, even when
the carrier nmenber is in its |owernost position".

"A separate chanber” is to be interpreted as that what
it says, nanely "another, different chanber", which
inplies the presence of two chanbers that each delimt
an encl osed space (see also section 3.4, below).
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Novelty with respect to D1

The Board is of the opinion that fromDl there is known
an inplenment for automatically mlKking an anim

(colum 1, lines 1, 2), conprising a mlking robot
(colum 1, lines 40 to 43) with a carrier nenber (61
and 62) adapted to carry four teat cups (80) which are
automatically connectable to the teats of an ani nmal

the carrier nmenber (61 and 62) conprising a chanber
(61) inside which over a length of the carrier nenber
(61 and 62) m |k hoses (101) connected to said teat
cups (80) are nount ed.

Thus the inplenent for automatically mlking an ani ma
according to claim1l as granted differs fromthat of D1
in that:

- the chanber is a separate chanber

- the mlk hoses are nmounted in said chanber
substantially over the length of the carrier
menber .

The appel lant submts that the feature: "with a carrier
menber (33) adapted to carry four teat cups (6)" is not
known from D1.

In D1, colum 17, lines 52 to 57 it is stated "in the
enbodi ment shown, the robot arm 7 supports two teat
cups 80. However, it is alternatively possible, with

t he object of applying e.g. four teat cups on a cow, to
provide the end of the robot arm7 with four teat cup
carriers which are otherw se operable in the above-
descri bed manner".
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The appel |l ant argues that details of Figure 7 cannot be
used in conmbination with a non-specific reference to a
different enbodinent i.e. that the use of four teat
cups would inply nodifications which would not be
conpatible with the details concerning the nounting of
the mlk hoses as shown in Figure 7.

Thi s does not appear to be correct, since on the one
hand the description of D1 (colum 1, lines 42, 43;
colum 2, lines 3, 4; colum 4, lines 4, 5; columm 8,
line 44; colum 14, |lines 45, 46) refers to an

i ndefinite nunber of teat cups and on the other hand,
in colum 17, lines 53 to 57 it is specifically stated
that "it is possible ... to provide the end of the
robot arm7 with four teat cup carriers which are

ot herwi se operable in the above-described manner” which
means that an enbodi nent conprising four teat cups wll
be conpatible with the robot armas shown in the
figures.

Therefore, the feature "with a carrier nenber adapted
to carry four teat cups” is known from D1.

The Board does not share the opinion of the parties
according to which in D1, the chanmber in which the mlKk
hoses are nmounted over a given length is a separate
chanmber. As a matter of fact, it is not clear to the
Board where "a separate chanber” can be found in DL.
The expression "separate chanber” in the patent in suit
is quite clear, not only fromthe wording itself, but
also fromthe disclosure, it is another chanber which
(may be apart from a connecting opening) has nothing in
common with any ot her chanber or chanbers present in
the carrier nmenber (see also section 2.4, above).
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In D1 however, there is only one space inside the
second portion (54) of the robot arm even when the two
portions (61 and 62) of portion (54) are noving
relative to each other. Wereas the separate chanber
(or space) of the patent in suit has a specific
function, no such separate space with this specific
function is to be found in DI.

The respondent refers to Figures 7 and 8 of Dl and
argues that there is a | ower chanber between the two
gui de neans 68, under the guide neans 69 and the U
shaped franme portion 70 and an upper chanber above said
gui de neans 68, 69 and said U shaped frame portion 70.
However, as correctly indicated by the respondent,
U-shaped franme portion 70 does not extend al ong the
length of carrier 61. As a matter of fact, a claim
shoul d be read giving the words the nmeani ng and scope
whi ch they normally have unl ess the description gives
the words a specific neaning. Thus, to form a chanber,
there has to be a conpartment or cell conprising an
encl osed space or cavity. Wien referring now to

Figure 7, the U-shaped frane portion 70 is a part which
is so short in length when conpared to the |length of
carrier 61 that a skilled person woul d never consider
it to forma boundary able to delimt two separate
spaces over the length of said carrier. Therefore, the
said carrier of D1 cannot be said to conprise "anot her
(or distinct second) chanmber” in the nmeaning of the
patent in suit.

The respondent further states that the fact that the
chanber is separate does not contribute to the solution
of the problemof the patent in suit. However, this
argunent is not relevant for assessing novelty.
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The respondent argues that "substantially" neans "to a
| arge degree" and that therefore the hoses do not need
to be nounted in a separate chanber over the whol e

| ength of the carrier nmenber. This is correct, however
according to the interpretation given in section 2.3
above, the length over which the hoses are nounted in

t he separate chanber should be such as to avoid contact
bet ween the hoses and the ground. However, Dl does not
give any indication in this respect, so that it is not
possi ble to conclude that D1 discloses a separate
chanber inside which substantially over the | ength of
the carrier nmenber mlk hoses connected to said teat
cups are mounted, as is the neaning of the claimof the
patent in suit.

On the contrary, Figures 7 and 9 unequivocally discl ose
the possibility of occurrence of the problemof the

m | k hoses (101) contacting the floor due to the fact
that these mlk hoses are connected to the underside of
the teat cups.

The respondent further argues that the statenent at
colum 6, lines 45 to 47 of D1 that: "...it is possible
for the m |k hoses, too, to extend through the robot
arm at least partially", nmeans that D1 discloses that
the mlk hoses in the robot armcan be nmounted over the
entire length. This interpretation is not in line with
t he description considered in its entirety. It is clear
fromthe description that this statement sinply neans
that the mlk hoses can extend partly through the robot
arm instead of having to be nounted fully outside of
said robot arm and that, in spite of said statenent,
the hoses in the robot armare not intended to be
nmount ed over the entire length of it. This passage
furthernore is clear insofar as it covers the
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enbodi mrents shown in Figures 6 to 9, where indeed the
m |k hoses 101 are located in portion 61 of the second
portion 54 of the robot arm but where the mlk hoses
risk to be flattened by a nmechani sm al so present in
portion 61.

The respondent al so argues that "at |east"” would have
been omtted fromthe wording of D1 if it had been
intended to limt the possibility of nmounting the mlk
hoses over a portion of the Iength of robot arm

In this respect reference is nmade to decision T 312/94
(section 2.2, fourth paragraph) where it is indicated
that it is a general rule for interpretation of any
docunent, in order to determne its true neaning and
thus its content and disclosure, that no part of such a
docunent shoul d be construed in isolation fromthe
remai nder of the docunent, on the contrary, each part

of such a docunment has to be construed in the context

of the contents of the docunent as a whol e.

From the description and the draw ngs (see especially
Figure 7) it is clear that a skilled person woul d not
contenplate that the m |k hoses may extend through the
whol e I ength of the robot arm

Finally the respondent refers to the problemthe patent
seeks to solve and acknow edges that "the object of the
patented inplenent is to obviate or at |least mtigate

t his di sadvantage of the inplenent known from D1" (see
letter dated 4 June 2002; page 2, lines 3, 4). From
this, the respondent concludes that to mtigate the

di sadvant age neans that the hoses may still be noved
over the ground, but |ess severely and that, since in
D1 the mlk hoses are nounted in the separate chanber
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over the length of part 61, the noving of the mlk
hoses over the ground when the carrier nenber is inits
| oner position, is at least mtigated, which inplies
that the ainms of the patent are net.

Firstly, as concluded in point 3.4 supra, Dl does not
di scl ose a separate chanber. Secondly, the words
"obviate" and "mtigate" refer to the disadvantages of
t he i npl ement known from D1, which inplies that the
solution proposed is at |east nore effective than that
of D1 and that, therefore, Dl cannot be considered to
sol ve already said probl em

Addi tionally, the conclusion drawn by the respondent
that the inplement according to D1 does mtigate the
possibility that any part of the m | Kking hose may be
noved over the ground can only be drawn with the

know edge of the solution proposed by the patent in
suit, since D1 does not address the problem of avoiding
contact between the m |k hoses and the ground. Said
concl usi on appears thus rather to be the result of an
ex post facto anal ysis.

Consequently, the subject-matter of claim1l is novel
wi th respect to DL.

Docunent D1A

Thi s docunent, which is the priority docunent of D1,
was filed by the respondent to nore clearly indicate
how the m | k hoses extend.

However, since this docunent does not give any new
technical information with respect to DI and thus can
have no material bearing on the decision, the Board
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decides to disregard this docunent according to the
provi sions of Article 114(2) EPC.

5. Rem tt al
Thus, owing to the fact that novelty is given and that
t he OQpposition Division did not conment on the ground
of opposition based on Article 100(a) EPC with respect
to inventive step, the case is remtted to the first
i nstance, according to the provisions of Article 111(1)
EPC, for further prosecution (i.e. to check if the

clainms as granted al so neet the requirenents of
Article 56 EPC)

Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first instance for further
prosecuti on.

The Regi strar: The Chai r man:

G Magouliotis C. Andries

2006.D



