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Summary of Facts and Subm ssi ons
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Eur opean patent No. 0 608 297 was revoked by the

deci sion of the Opposition Division dated 13 July 2001
on the ground that it did not conply with the

requi rement of Article 100(c) EPC.

The opponent | (appellant I, Mannesman VDO AG filed a
noti ce of appeal on 27 August 2001, paying the appeal
fee the sane day. The statenent of grounds of appeal
was filed on 12 Novenber 2001. He requested that the
pat ent be revoked additionally on the grounds of
Articles 100(a) and (b) EPC which had al ready been

i nvoked during the first instance proceedi ngs.

On 20 Septenber 2001, the patent proprietor (appellant
1, Trutac Ltd.) filed a notice of appeal and paid the
prescri bed fee. The statenent of grounds of appeal was
filed on 21 Novenber 2001. He requested that the
contested decision be reversed and the patent be

mai nt ai ned as grant ed.

The opponent |1 (respondent, Mcropross), party to the
proceedi ngs as of right, submtted his argunments with
the letter of 6 June 2002.

Al'l the parties requested the appointnent of oral
pr oceedi ngs.

I n a comuni cati on annexed to the summons to oral
proceedi ngs under Article 10(2) RPBA the Board observed
inter alia that the appeal of the appellant | was
apparently inadm ssible, as he was not adversely
affected by the contested decision in the sense of
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Article 107 EPC, first sentence, since the contested
deci sion corresponded to the request submtted to the
Qpposition Division in his letter of 8 February 2000 to
entirely revoke the patent.

The respondent (opponent I1) informed the Board that he
woul d not attend the oral proceedings and that he
wi t hdrew his request for oral proceedings.

The appellant Il (patent proprietor) infornmed the Board
that his appeal was w thdrawn and that he would al so
not attend the oral proceedings.

The oral proceedi ngs were, consequently, cancelled and
a comuni cation fromthe Board was sent to the parties
inviting the appellant |I to confirmhis request for
oral proceedings. The parties were infornmed that the
sole issue to be addressed at the oral proceedi ngs was
the adm ssibility of the appeal by the appellant I.

Wth the letter dated 22 Oct ober 2004 the appellant |
infornmed the Board that he withdrew his request for
oral proceedings.

Reasons for the Decision

1

2613.D

Adm ssibility of the appeal of the appellant |

The only issue in this appeal is the adm ssibility of
t he appeal of the appellant | (opponent 1), as the
adm ssi bl e appeal of the appellant Il (patent
proprietor) has been w thdrawn.
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The appellant's | notice of appeal and the appeal fee
were filed in due tinme. The requirenents of Article 108
EPC are thus fulfill ed.

Articles 106 and 107 EPC, however, state that the
possibility of appeal is open to any party to the
proceedi ngs which has been adversely affected by a

deci sion of the Receiving Section, Exam ning D vision,
OQpposition Division and the Legal Division (enphasis
added by the Board).

According to the decision under appeal, the patent was
revoked in its entirety under Article 102(1) EPC, since
the subject-matter of the patent extended beyond the
content of the application as filed (Article 100(c)

EPC) .

Al t hough the Opposition Division gave at the end of
their decision sone remarks in the way of an obiter
dicta on the grounds of opposition under Articles 100(a)
and (b) EPC invoked by the opponents | and Il, it was
made cl ear that the decision was only based on the
ground of opposition mentioned in Article 100(c) EPC
(cf. the contested decision, pages 8 to 10). Such
obiter dicta remarks allow the Board to continue the
proceedings in the event that it disagrees with the

i ssue decided by the first instance departnent and may
avoid the remttal of the case. An obiter dicta,
however, is not part of the decision itself and does
not adversely affect any of the parties to the
proceedi ngs (cf. T 473/98, QJ EPO 2001, 231, points 2.1
to 2.6 of the Reasons for the Decision and T 854/02,
poi nt 3 of the Reasons).
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6. The contested deci sion corresponds, therefore, to the
request of the appellant | in the opposition
proceedi ngs, nanely to revoke the patent inits
entirety (cf. the opponent's | letter of 8 February
2000), independently of the reasons that the Opposition
Di vi sion had for reaching this decision.

7. For the above nentioned reasons, it is the judgenent of
the Board that the appellant | was not adversely
affected by the contested decision in the neaning of
Article 107 EPC, first sentence, and is accordingly not
a party entitled to appeal.

8. As the appeal of the appellant Il has been w t hdrawn
and the appeal of the appellant | is not adm ssible,

t he decision of the Opposition Division to revoke the
patent takes the full |egal effect.

Or der

For these reasons it is decided that:

The appeal of the appellant | is rejected as inadm ssible.
The Regi strar: The Chai r man:
P. Crenona R K. Shukl a
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