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Summary of Facts and Subm ssi ons

1686. D

The nention of the grant of European patent No. 641 185
in respect of European patent application

No. 93 913 782.4 filed on 29 April 1993 and claimng a
JP-priority from22 May 1992 was published on

16 Decenber 1998.

Notice of opposition was filed on 13 Septenber 1999 by
t he Appellant (Opponent), on the grounds of

Article 100(a) and (c) EPC relying in respect of an

al l eged |l ack of inventive step upon the prior art

di scl osed in:

D1: EP-A-0 320 991

D2: US-A-4 525 407

D3: US-A-4 834 741

By deci si on announced on 12 June 2001 and posted on
16 July 2001 the Opposition Division rejected the
opposi tion.

The Opposition Division was of the opinion that the

obj ection under Article 100(c) against the claim2 as
granted was not justified because, when conpared to the
originally filed claim2 the deleted features rel ated
to process steps which had no rel evance for the article
cl ai med. The subject-matter of granted claim1l net the
requi renents of Article 52(1), 54 and 56 EPC and coul d
be mai nt ai ned unanended together with the dependent
clains 2 to 5.
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On 17 Septenber 2001 notice of appeal was | odged
agai nst the decision together with paynent of the
appeal fee.

The statenment of grounds of appeal was filed on
12 Novenber 2001.

In a comuni cati on dated 19 February 2004 the Board
informed the parties that in addition to whether the
application as originally filed contai ned adequate
support for the wording of claim2 it had to be

di scussed during oral proceedi ngs which conbi nation of
features of claim1l was known from D1 and what probl em
was solved by the subject-matter of claiml. As regards
the requirenent of inventive step the teachings

provi ded by D2 woul d have to be assessed, and whet her
the solution to the probl emunderlying the subject-
matter of claiml was arrived at in an obvi ous manner

when conbi ning the teachings of D1 and D2.

Oral proceedings were held on 24 May 2004.

The Appel | ant (Opponent) requested that the decision
under appeal be set aside and that the European patent
No 641 185 be revoked.

The Respondent (Patentee) requested that the appeal be
di sm ssed and that the patent be naintained as granted
(Main Request) or, as an auxiliary request,

on the basis of clains 1 to 4 filed at the oral

pr oceedi ngs.

Claim 1 according to the main request reads as foll ows:
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"A disposable training pant (1) conpri sing:

1) an absorbent chassis (30) having side edges
and a front waist area (40) and a back wai st area

(41) conpri sing:

- a liquid pervious topsheet (33);

a |iquid-inpervious backsheet (32) and

an absorbent core (31) positioned between said
topsheet (33) and said backsheet (32); and

2) an el asticised side panel attached to and
joining said front wai st area (40) and said back
wai st area (41) along each |ongitudinal side of

t he absorbent chassis (30), said side panel being

|aterally stretchable, conprising:

- a front elasticised nenber (10) and a back
el astici sed nmenber (10), each conprising a non-
el astici sed outboard edge portion (51) and an

el asticised |am nate portion (15);

- a side seam (50) joining said (*) outboard
edge portions (51) of said front el asticised
menber (10) and said back el asticised nmenber (10);

characterised in that

sai d non-el astici sed outboard edge portions (51)

conpri se

1686. D
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a non-el asticised | am nate material (20)
conprising at |east one non-woven |ayer (12) and
at |l east one elastic layer (13)."

The preanble of claim1l according to the auxiliary
request corresponds to that of the main request with
the insertion in its |last paragraph (*) of "non-

el asticised" before "outboard edge portions (51)". The
characterizing portion reads as foll ows:

"...characterised in that

each el asticised nmenber (10) is fornmed of a

| am nate material (20) conprising at |east one
el ongat abl e non-el asti c non-woven | ayer (12) and
at | east one elastic |ayer (13) wherein the

el asticised |lamnate portion (15) is a portion of
the I am nate material which has been el asticised
by nmechanically stretching the |am nate materi al
to inpart elasticity thereto in the direction of
stretching, at least up to the point of initial
stretching, and the non el asticised edge portion
(51) is a non-stretched portion of the |am nate

material ."

In support of its requests the Appellant essentially
relied upon the foll ow ng subn ssions:

Since the scope of claim1l al so covered enbodi nents
havi ng several seans joining the portions of the side
panel s, the objective problem solved by the patent in
suit was to provide an alternative suitable materi al
for these side panels.
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When | ooking for a solution to that problemthe skilled
person was led to select any suitable material usually
applied in the wai st region of such disposabl e diapers
or undergarnents such as |am nates of a non-woven | ayer
and an elastic layer. These | am nates were known from
D1 or D2. Therefore no inventive activity was necessary
to arrive at the subject-matter of granted claim1.

The amended claim 1 did not neet the requirenents of
Article 123(2) EPC because the new features were

m ssing fromthe disclosed conbination. In this respect
at least the feature of lamnating into a | am nate one
el ongat abl e, non-el astic non-woven | ayer and one
elastic layer in their rel axed state (WO A-93/24085
page 4, lines 24 to 26) was mssing in the claim and

t herefore the conbi nati on now cl ai nred was not di scl osed
in the application as originally filed.

The subm ssions of the Respondent are summari sed as
fol | ows:

Claiml was to be interpreted as starting froma

di sposabl e training pant having side panels conposed of
an elastic portion and an non-elastic portion as was
derivabl e fromthe exanples given in the patent in
suit. The problemto be solved consisted in avoiding
joins which weakened the material of the side panels.
D1 did not |ead to the subject-matter clai ned because
the elastic portion and the non-elastic portions of the
si de panels were joined by seans. The skilled person
woul d not consider D2 as providing a suitable materi al
because the | am nate di scl osed there could be extended
during bandagi ng and remained in partly extended

condition thus not being able to maintain sufficient
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el asticity which was required for an inproved
conformability of the panty.

The anmendnments to claim 1 according to the auxiliary
request were clearly supported by the application as
originally filed. The feature of joining the

el ongat abl e, non-el astic non-woven | ayer and the

el astic layer in their relaxed state was a process step
whi ch could not be determned in the finished product
and for this reason could be omtted in a product
claim Moreover, it nevertheless was inplicitly
conprised in the new characterising portion of claiml
since the non-el asticised edge portion being a non-
stretched portion of the |am nate material could only
be achi eved when joining the layers in their rel axed
st at e.

The subject-matter of the amended claim 1l was novel and
i nventive when conpared with the teachings of the prior
art docunents. The skilled person had no reason to try
a conbination of DL with D2 because D2 di scl osed
several different types of elasticised substrates, al

of which were not suitable to solve the problemof the
patent, in particular to strengthen the seans. Since
also D1 did not nention that problem a conbination of
t hese two docunents was not obvious and the
argunentation relied upon by the appellant was based on
hi ndsi ght .
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Reasons for the Decision

1

1686. D

The appeal is adm ssible.

Mai n request

Interpretation of the scope of claim1l

There are no features specified in claim1l that
restrict its subject-matter to enbodi nents having only
one side seambut rather its scope al so covers

di sposabl e panties having nore than one side seam such
as shown in the enbodi nents disclosed in D1 (Figure 1).
Therefore, when considering inventive step, the Board
agrees with the Appellant that the subject-matter
clainmed has to be considered to include also the
possibility of side panels having nmultiple |ongitudinal
si de seans. The respondent's argunent according to

whi ch the claimshould be interpreted in alimted
manner because the exanpl es di scl osed showed single

seam configurations only is not convincing.

It is true that, in accordance with Article 69 EPC,
second sentence, the description and draw ngs shall be
used to interpret the claimand, because the extent of
protection conferred shall be determ ned by the terns
of the claim(Article 69 EPC, first sentence) a
different interpretation of these terns m ght have
consequences with regard to the subject-matter clained.

However, generally speaking, as long as the features of
the claimare not in conflict with the enbodi nents

di scl osed, the terns of the claim- indeed intended to
cover not only the specific enbodi nents disclosed in
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the patent - should be interpreted in the nost w de
technical ly reasonabl e manner. As nentioned above in
the present case the ternms of the claimdo not
necessarily exclude a configuration with nmultiple side

seans.

Novel ty

D1 di scl oses a di sposabl e training pant having the
features of the preanble of claim1l. The subject-matter
of claim1l is distinguished fromthat known panty by
the features of the characterising portion because D1
does not explicitly disclose that the non-stretchable
portions of the side panels are a |am nate material and
conprise a non-elasticised |amnate material conprising
at | east one non-woven | ayer and at | east one elastic

| ayer .

D2 and D3 do not deal with training pants but disclose
el astic conposites or a diaper with a waist band
el astic, respectively.

| nventive step

When interpreting claim1l as stated above, the

obj ective problemstarting fromDl is to provide an
alternative material for the non-elasticised outboard
edge portions.

This problemis solved by a disposable training pant
having the features of claiml1, in particular by non-
el astici sed out board edge portions (51) conprising a
non-el asticised |am nate material (20) conprising at



2.3.3

1686. D

-9 - T 1035/ 01

| east one non-woven |ayer (12) and at | east one elastic
| ayer (13).

According to D1 the side panels 6, 8 can be nmade of the
sanme suitable material as the waist elastics 42, 44
(colum 11, lines 6 to 9). D2 discloses an elastic
conposite suitable for use as waist elastic (colum 2,
lines 5 to 6) conprising a non-woven fabric and an

el astic layer, such as a plastic film which are bonded
together (colum 3, lines 5 to 15) providing elasticity
and fit of the disposable garnent. Wen | ooking for
suitable materials to be used for nmaking the panties of
D1, the skilled person woul d be suggested to take the
mat eri al of D2 simultaneously suitable for waist

el astics and side panels thus arriving at the clained
solution of the patent in suit. Therefore the subject
matter of claiml would be arrived at w thout the

i nvol venent of an inventive step (Article 56 EPC)

Auxi | iary request

Adm ssibility of the anmendnents

Claim1l1l of the auxiliary request was amended by addi ng

features which are disclosed in the description of the

patent (colum 4, lines 14 to 21) corresponding with the
text of the application as originally filed (WO A-

93/ 24085 page 4, lines 24 to 28).

The Appel |l ant objected that the feature that the non-
el asti c non-woven | ayer and the elastic |layer are

| am nated while both are in their relaxed state was
renoved fromthe conbination of features and that
therefore the claimviolated Article 123(2) EPC.
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However, the Board follows the respondent in that this
feature is inplicitly conprised in the |ast feature of
claim1 as anended. The non-el astici sed edge portion of
the | am nate material being a non-stretched portion,
and can only be achi eved when joining the | ayers of the
lam nate in their relaxed state. Therefore, claim1 at

| east for this reason conplies with the requirenments of
Article 123(2) EPC

Novel ty

Novel ty of the subject-matter of anmended claim1 was
not contested. The board concl udes that the requirenent
of novelty is net since the claimwas further
restricted with respect to claim1l of the nain request
(Article 54(1) EPC).

| nventive step

The cl osest prior art is represented by D1 which
di scl oses a di sposabl e trai ning pant having the
features of the preanble of claiml.

Starting fromthis known absorbent article the probl em
underlying the subject-matter of claiml is to
strengthen the side seans and to avoid at |east partial
tearing during manufacturing and use (colum 2,

lines 13 to 39).

This technical problemis solved by a disposable

trai ning pant having the features of claiml, in
particul ar by side panels designed in the shape of

el astici sed nenbers being formed of a |am nate nmateri al
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and conprising at |east one el ongatable non-elastic
non-woven | ayer and at | east one elastic |ayer wherein
the elasticised |lam nate portion is a portion of the

| am nate material which has been el asticised by
nmechanically stretching the am nate material to inpart
elasticity thereto in the direction of stretching, at

| east up to the point of initial stretching, and the
non- el asti ci sed edge portion being a non-stretched
portion of the lam nate material.

The training pant disclosed in D1 has side panels
conprising stretchabl e side nenbers 18, 20, 24, 26 and
non-stretchabl e nenbers 22, 28 which are laterally

j oi ned by seans 34, 36, 38, 40 (Figure 1). In an
alternative enbodi nent the side panels consist of only
stretchabl e nmenbers which are laterally joined by side
seans (Figure 2). Although it is suggested to use a
suitable elastic material which may be simlar to that
of the waist elastic, no indication is derivable from
t hat document to use a lam nate material of the
specific assenbly of claiml1l with a non-woven |ayer and
an elastic |layer which has partially been el asticised
by nechanically stretching, the edge portion of which
is a non-stretched portion of the lam nate materi al .
Therefore, in view of the teachings of Dl the subject-

matter of claim1 i s non-obvi ous.

D2 deals with elastic conposites for use in disposable
garnments. A plastic filmis intermttently bonded to a
substrate such as a woven, non-woven, knitted or
fusible fabric and stretched to inpart elasticity to a
defined region of the garnent. The problem of form ng
seans at an edge of the elastic conposite is not
addressed in that docunent, and therefore this docunent



1686. D

- 12 - T 1035/ 01

woul d not suggest to select the particular conbi nation
of features of claim1l wherein the edge portionis a
non- el astici sed region providing inproved stability
when form ng the side seans of a training pant. Even if
the skilled person would try to conbi ne the teachi ngs
of D2 with those of D1 the subject-matter of claiml,
this conbination would not lead to a |lam nate materi al
whi ch conprises a partly el asticised nenber being
mechanically stretched in selected areas before being
joined to the garnment. Since none of the other
docunents in the proceedi ngs cones closer than D1 and
D2, and were no longer relied upon by the appellant, it
can be concluded that the clained solution to the

probl eminvol ves an inventive step (Article 56 EPC)

Summarizing, in the Board's judgnent, the proposed
solution to the technical problemunderlying the patent
in suit defined in the independent claim11 is inventive
and therefore this claimas well as its dependent
claime 2 to 4 relating to a particul ar enbodi nent of
the invention in accordance with Rule 29 (3) EPC, can
formthe basis for maintenance of the patent

(Article 52(1) EPC).

Thus taking into account the anmendnments nmade by the
Appel l ant, the patent and the invention to which it
relates neet the requirenments of the EPC and the patent
as anended is maintained in this form (Article 102(3)
EPC) .
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Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.
2. The main request is rejected.
3. The case is remtted to the First Instance with the

order to maintain the patent with the foll ow ng
docunent s:

- claims 1 to 4 filed as auxiliary request at the
oral proceedings;

- description, colum 1 and 2, filed at the oral
pr oceedi ngs;

- colum 3 to 10 and Figures 1 to 6 as granted.

The Regi strar: The Chai r man:

M Patin P. Alting van Ceusau
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