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Summary of Facts and Subm ssi ons

2969.D

The patent proprietor's appeal is directed against the
interlocutory decision of the Opposition Division
posted 24 July 2001 according to which it was found

t hat European patent No. 0 657 683 and the invention to
which it relates, when account was taken of the
amendnents made by the patent proprietor according to

t he second auxiliary request during the opposition
proceedi ngs, satisfied the requirenents of the EPC

The followng prior art played a role during the appeal
procedur e:

D6: EP-B-0 458 011.

The Opposition Division was of the opinion that the
subject-matter of claim1 as granted | acked novelty
with respect to the disclosure of D6. It furthernore
considered that the subject-matter of claim 1l according
to the patent proprietor's first auxiliary request did
not involve an inventive step in the light of the sane
prior art disclosure.

During the oral proceedings held 19 Novenber 2003 the
appel  ant requested that the decision under appeal be
set aside and that the patent be nmaintained as granted
(main request) or on the basis of the new first
auxiliary request filed with a letter dated 17 Novenber
2003. The respondent requested that the appeal be

di sm ssed.
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Claim1l as granted (appellant's main request) reads as
fol | ows:

"A flexible vibration-danping joint (1;101;102;103; 104)
for mechanical, fluidtight connection of two pipe
portions, in particular tw portions (2,3) of a vehicle
exhaust pipe; the joint conprising: a pair of
substantially rigid, tubular end pieces (4,5) fittable
to respective opposite facing ends of the pipe portions
(2,3); a netal bellows sleeve (6) presenting a nunber
of undulations (7) for rendering it elastically

def ormabl e, and the opposite ends (9,10) of which are
connected integral with respective said end pieces
(4,5); a braided wire sheath (8) externally covering
the bell ows sleeve (6) and al so connected at opposite
ends (11,12) to said end pieces (4,5); and at |east one
annul ar pad (16; 161; 163) nade of conpressed wire;
characterized in that said annul ar pad (16;161;163) is
i nserted between the bell ows sleeve (6) and the braided
wire sheath (8), gripped in direct contact between the
latter and at | east one of the undulations (7) of the
bel |l ows sl eeve (6) or at |least with the peak (17)
thereof, so as to act effectively as a vibration-
danpi ng el enent . "

Clains 2 to 8 define features additional to those of

claim 1.

The appellant's argunents in respect of the main
request may be summari sed as foll ows:

The Opposition Division was wong to interpret the term
"gripped’” in claim1l as nmeaning nerely "attached" or
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"connected". The term "gripped" neans that the pad is
firmy held and interference fitted.

Al though D6 relates to a vibration-danping joint, it
does not disclose the particular conbination of
features presently clainmed. Claim1l of D6 describes the
three essential elenents of the joint very generally
and each is further defined in dependent clains by a
list of the possible fornms that the el enent can take.
According to decision T 7/86 (Q EPO 1988, 381) a class
of chem cal compounds defined only by a general
structural fornula having at | east two variabl e groups
does not specifically disclose each of the individual
conpounds whi ch would result fromthe conbi nation of

all possible variants within such groups; this case | aw
is applicable to the present case. Neither does D6

di scl ose the feature that the pad is gripped as defined
inclaiml; it is nerely disclosed that the pads are
inserted between the inner and outer elements. In the
particul ar arrangenent according to figure 5 the
insertion of the ends of the pad between the
undul ati ons of the bellows serves only to | ocate the
pad. The teaching of D6 relates to danpi ng provided by
the pad in the radial direction; if it were gripped as
defined in present claim1l the radial danmpi ng woul d be
i neffective. Moreover, the problem solved by the

subj ect-matter according to present claiml is
different to that addressed by D6 and there is nothing
to lead the skilled person to the subject-matter of
present claiml.
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In respect of the main request the respondent countered
essentially as foll ows:

In the description of the present patent the term
"gripped” is used synonynously with "inserted"; there
is no basis for the appellant's notion of an

interference fit.

As regards the enbodi ment of D6, figure 5 the pad is
inserted between the inner and outer elenments but the
illustration is purely schematic; extension of the
inner elenment in use results in the outer el enent
contracting radially onto, and therefore gripping, the
pad. Furthernore, figure 1 illustrates the pad in
contact with both the sheath and the bellows. Unlike
the typical situation in the technical field of

chem stry, the range of alternatives disclosed in D6 is
easi ly conprehended. Mreover, according to decision

T 305/87 (QJ EPO 1991, 429) relating to the technica
field of mechanics, although when considering novelty
it is not permssible to draw froma reservoir of
features pertaining to separate enbodinments in order to
create artificially a particular enbodinent, this is
not the case if the docunment itself suggests such a
conbi nation of features. The enbodi ment of figure 5 of
D6 has the particular conbination of features which is
contained in present claiml.

Even if the subject-matter of claim1 were considered
to be novel with respect to the disclosure of D6
because the latter does not explicitly disclose the
feature of the pad being gripped, this feature woul d be
obvious for the skilled person. He knows that in order
to provide the progressive danpi ng which according to
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D6 is desirable, it would be necessary to maintain the
outer elenment in contact with the pad, even when the
joint is contracted.

Reasons for the Deci sion

Mai n request

2969.D

The flexible vibration-danping joint which fornms the
subject-matter of the patent is typically used for

provi ding a connection between one portion of a vehicle
exhaust pipe which is directly connected to the engi ne
and a second, nore downstream portion which is
connected to the chassis. In addition to the basic
function of providing a fluid-tight connection between
the two pipe portions the joint serves to decouple them
in order to permt relative novenent between them and
al so to reduce the transm ssion of vibrations. The
bellows permts the relative novenent whilst the

brai ded sheath provides a protective outer cover and
prevents over-extension of the bellows by reducing in
di aneter and tightening onto the bell ows and/or annul ar
pad. Frictional |osses within the pad serve to danp

vi brati ons.

Interpretation of the term"gripped"

The meaning to be given to the term"gripped” in
claiml1l is crucial to the outcome of this appeal. The
Qpposition Division interpreted the termin the |ight
of the description colum 4, line 22, where it is
stated that the pad is "inserted" into an annul ar gap
bet ween two corrugations, and understood the termto
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mean "attached" or "connected". In particular, the
OQpposition Division rejected the patent proprietor's
argunents that the terminplied conpression of the pad.

The text in the description on which the Opposition
Division based its interpretation of the term"gripped"
relates to the enbodi nents of figures 3 and 4 in which
the pad is |ocated within the space between undul ations
of the bellows. This text does not relate to the fit of
t he pad between the sheath and the bellows and so

provi des no information as regards the nmeani ng of the
term"gripped". Moreover, contrary to the view of the
respondent, the terns "gripped' and "inserted" are not
used synonynously in the patent but in order to define
two separate conditions, see both colum 3, line 18
"inserted and gripped" and claim1l "inserted between ..,
gripped in direct contact ..".

According to claim1 the annular pad is "gripped in

di rect contact between [the sheath] and at |east one of
t he undul ati ons of the bellows sleeve ...so as to act
effectively as a vibration-danping elenent”. Simlarly,
it is stated in the description colum 2, lines 7 to 12
that "a highly effective vibration-danping ...elenment is
gripped firmy between parts of the braided wire

sheath ...and parts of the bellows sleeve". It is
inplicit that the annular pad is gripped between the
sheath and the bell ows when the joint is in the normnal
unstressed condition. Since the annular pad fornms the
primary danping element in the joint, effective danping
requires that the pad be effectively coupled to a

vi brating part of the joint so that energy can be fed
into and dissipated in the pad. In view of the need to
mechani cally couple the non-rigid, conpressed wire pad
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so that it will "act effectively as a vibration-danpi ng
element” (claim1l) the Board is of the opinion that the
term"gripped" neans that the pad is to be held in
conpr essi on.

Novel ty

D6 relates generally to a vibration-danping joint for
coupling two pipe portions of a vehicle exhaust system
i.e. ajoint which can help to isolate engine induced
vi brations fromreaching the vehicle body (page 2,
lines 3 to 12). In the description there is

acknow edgenent of a prior art joint which conprises a
flexible inner element and an outer netal braided
sheath acting to limt the extension of the inner

el ement. As discussed under 1 above, such a sheath has
the property that when it is longitudinally extended it
reduces its dianeter. According to D6 a probl em which
arose in the use of the prior art joint was that the
sheath was susceptible to being overstressed when the
joint suddenly reached the limt of its extension. The
solution to this problemaccording to D6 is to provide
a barrel -shaped sheath and to provide a danpi ng pad

bet ween the sheath and the inner elenment. Upon

el ongation of the joint, contraction of the sheath
progressively conpresses the danpi ng pad and avoi ds the
sudden generation of high | oads.

In the enbodi nent of figure 1 the joint conprises an

i nner el enent which nay be a corrugated tube i.e. a
bell ows, a braided wire sheath and an annul ar pad which
may be of conpressed wire nmesh. In the illustration

whi ch shows a | ongitudinal section of the joint the pad
is represented nerely by a series of curled Iines
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wi thin the boundaries of the sheath and the bell ows.
The pad has a cylindrical bore and a barrel shaped
outer formwhich is achieved by conpressing the end
portions (page 2, lines 31 to 33). However, it is not
di scl osed how the conpression of the end portions of
the pad is achieved, in particular it is not disclosed
that the pad is conpressed between the sheath and the
bellows; it follows that it is also not disclosed that
the pad be gripped in this way so as to act effectively
as a vibration-danping element within the nmeani ng of
present claiml.

Figure 5 illustrates a variation in the form of the pad.
The outer surface is shown separated fromthe inner
surface of the sheath and the inner dianeter of the pad
conprises projections which enter into spaces between
the corrugations of the bellows in order to | ocate the
pad | ongitudinally. Because of the separation of the

pad and the sheath it is not disclosed that the pad is
gripped within the nmeaning of present claim1l. |ndeed,

if the pad were gripped in that way its |ocation by
means of the projections would be superfl uous.

Whereas D6 clearly discloses that the pad shoul d be
conpressed by the sheath when it is elongated, there is
no teaching that this should occur when the joint is in
t he unstressed condition. Mreover, it is not inplicit
that conpression of the pad would be the inevitable
result of extension of the joint due to therna
expansion or internal pressure in use because the

skill ed person when putting the teaching of D6 into
effect would design the joint to function in the way

di scl osed when it is in its normal operating condition.
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The Board concludes fromthe foregoing that the
subj ect-matter of present claiml is novel (Article 54
EPC) .

| nventive step

The Board agrees with the respondent that in the
enbodi ments of figures 1 and 5 D6 does discl ose the
particul ar cl ai med conbination of a bell ows, braided
wire sheath and a vibration-danpi ng pad of conpressed
wire since this conbination of features is explicitly
suggested (cf. T 305/87 supra). The Board di sagrees
with the appellant's assertion in respect of the
applicability of decision T 7/86 (supra) to this case
firstly because the disclosure of D6 is not restricted
to the content of the clains and secondly because the
teachi ng of specific enbodi nents cannot be conpared to
that of a general fornula representing a class of

chem cal conpounds. The subject-matter of present
claiml differs fromthat of D6 by the feature in the
characterising portion of claiml that the pad is
"gripped in direct contact between the |latter and at

| east one of the undul ati ons of the bellows sleeve or
at least with the peak thereof." Starting fromthis
prior art the technical problemto be solved by the
present invention may be seen in nodifying the known
joint in order to nore effectively danp vibrations
passing into the joint fromthe exhaust portion
connected to the engine and so prevent their

transm ssion into the portion connected to the vehicle
chassi s.
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Al t hough the joint according to D6 is intended to danp
vi brations originating in the engine, this function was
al ready achi eved by joints which were known in the art
and D6 does not claimto offer any inprovenent in this
respect. The inprovenent in the joint according to D6
rel ates to the avoi dance of inpact |oading when the
joint is extended and there is no indication in D6 to

| ead the skilled person to think that gripping the pad
in the way defined in present claim1 would be
beneficial in that way. Indeed, in view of the fact
that radial conpressibility of the pad according to the
teaching of D6 is essential, the idea of gripping the
pad as presently clainmed, necessarily resulting in pre-
conpressing the pad in a radial direction, would not
readily occur to the skilled person. The Board

recogni ses that in the joint according to D6 the sheath
does press the pad agai nst the bell ows when the joint

i s extended. However, there remains no disclosure or
suggestion that the conpression of the pad woul d cause
it to be gripped in a way to positively influence the
pad's ability to act as a vibration-danpi ng el ement.

The Board concludes fromthe foregoing that the
subject-matter of claim1 also involves an inventive
step (Article 56 EPC). Since clains 2 to 8 contain al
features of claim1l this conclusion applies equally to
those clains. Consideration of the auxiliary request
therefore is superfl uous.



Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The patent is naintained as granted.

The Regi strar: The Chai r man:
S. Fabi ani M Ceyte

2969.D

T 1051/01



