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Summary of Facts and Subm ssi ons
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Mention of the grant of European patent No. 0 630 745
in respect of European patent application

No. 94 302 206.1, filed on 28 March 1994 and cl ai m ng
priority fromearlier application FI 932 875 of 21 June
1993, was published on 29 July 1998 on the basis of a
set of ten clainms, Claim1l reading:

"A multi-layer product for produci ng containers,
conprising a layer (1) fornmed of a fiber-based packing
material on one surface of which a gas-tight nulti-

| ayer plastic coating (3) is arranged, said gas-tight
mul ti-1layer plastic coating (3) being fornmed of a

1-4 g/ nm® barrier plastic |layer (4a,4b, 4c, 4d, 4e), a

1-4 g/ n® binder layer (5), and a surface |ayer (6) of a
heat - seal abl e pol yol efin material having sufficient

t hi ckness for liquid-tight heat sealing, said |ayers
bei ng superposed such that the barrier plastics |ayer
is the closest of said |layers to the fiber-based
packing material layer (1), characterised in that the
barrier plastics |ayer (4a,4b,4c,4d,4e) is applied
imedi ately to the fiber-based packing materi al

| ayer (1) or is applied to a snoothing |ayer (7)

di sposed between said barrier plastics |ayer

(4a, 4b, 4c, 4d, 4e) and said fiber-based packing materi al
| ayer (1), said smoothing |ayer (7) having a thickness
of less than 3 g/nt.’

Claims 2 to 10 concerned preferred enbodi nents of the
mul ti-1ayer product of Caiml.

On 29 April 1999 a notice of opposition against the
granted patent was filed, in which the revocation of
the patent in its entirety was requested on the grounds



2672.D

- 2 - T 0358/ 02

set out in Article 100(a) EPC. According to the
Qpponent, the question of novelty needed not be
answered since the clai ned-subject matter was not
i nventive anyway. The opposition was supported
inter alia by WO-A-92/04 187 (El).

In a decision announced at the end of oral proceedings
on 22 Cctober 2001 and issued in witing on 14 February
2002, the Opposition Division revoked the patent. That
deci si on was based on the clains as granted. The
OQpposition Division held that the second alternative,
according to which a snoothing |ayer having a thickness
of less than 3 g/nt is di sposed between the barrier

pl astics |ayer and the fibre-based packing materi al

| ayer, was not novel in view of EL.

On 3 April 2002 the proprietor (appellant) |odged an
appeal against the above decision and paid the

prescri bed fee on the same day. The statenent setting
out the grounds of appeal was filed on 11 June 2002,
with which a new set of nine clains was submtted as
the sole request. In claiml1l the second alternative had
been del eted and the dependent clains had been adapted
accordingly. The Appellant argued that, since the basis
of the decision had been renoved, the clainmed subject-
matter was now novel. Further argunments concerned

di fferences between the objects of the products of E1
and those of the patent in suit. In support, a paper
entitled "Aspects on pinhole resistant nmultil ayer
coating"” was also fil ed.

By letter of 1 August 2002, the opponent (respondent)
infornmed the Board that they would not submt any
arguments.
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The appel | ant requests that the decision under appeal
be set aside and the patent be naintained on the basis
of the sole request filed wth the statenent setting
out the grounds of appeal.

The Respondent requests a decision on the file as it
st ands.

Reasons for the Deci sion

1. The appeal is adm ssible.

Amendnent s

2. Claim1l of the sole request is nowrestricted to the
first of two alternatives nentioned in the claimas
granted. Therefore, the requirenents of Article 123(2)
and (3) EPC are satisfied. The anendnent does not
i ntroduce any unclarities or inconsistencies with the
description so that Article 84 EPC, as far as the
amendnent is concerned, is also conplied wth.

Novel ty

1. E1l describes a paper cover (3) for a food product

2672.D

cont ai ner, said paper cover (3) being heat-seal able
onto said container (2) with and peel able al ong a
heat - seal ed seam (6), said cover being coated at its

i nside surface facing said container with pol yner

mat erial coat |layers (8...11) of which the top

| ayer (11) facing the inside of the container forns
said hernetically sealed and readily peel abl e
heat - seal ed seam (6), characterized in that the inside
coat layers on the base material of said paper
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cover (4) are fornmed by a polyner bonding |ayer (8), a
pol ynmer |ayer of oxygen-inperneable material (9),

anot her pol yner bonding |layer (10) and a heat-seal abl e
pol ynmer layer (11) (claim1l). Fromthe wording of the
clainms, the description and the figures of E1, it
appears that there should al ways be a "pol yner bondi ng
| ayer" between the base material and the oxygen-

i nperneabl e material. No enbodi nent is described in
which the barrier layer is directly attached to the
base material |ayer.

As a suitable material for the barrier |ayer ethyl

vi nyl al cohol polynmer (EVOH) is nentioned (page 2,
lines 29 to 31). The polyner form ng the bonding | ayer
shoul d be conpatible with the barrier material and is
exenplified as an appropriately nodified pol yethyl ene
that can be lamnated in either one or both bonding

| ayers with the EVOH | ayer (page 2, lines 32 to 37).
Furt her exanples of suitable barrier materials are
pol yet hyl ene terephthalate (PET) with grafted

pol yet hyl ene as a conpati bl e bonding material and

pol yam de (PA) with a copol yner of ethylene and
unsaturated carboxylic acid as the conpati bl e bondi ng
material (page 3, lines 1 to 6). The thickness of the
bondi ng | ayer can be in the range of 2 to 15,
preferably 4 to 10 g/nt (page 3, lines 11 and 12).

According to present claim1, the barrier plastics

| ayer should be applied imediately to the fibre-based
packing material |ayer. Therefore, the question to be
answered is whether in E1 the plastics layer directly
bonded to the base layer is to be seen as a barrier
layer within the definition of present claiml.

Al t hough specifications of the materials to be used for
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the various |ayers are given in dependent clainmns 2 to 9
as well as in the patent specification (figures,
colum 3, line 24 to colum 6, line 18), in claima1,

t he broadest aspect of the clainmed subject-matter, no
[imtation regarding the material used for the various
| ayers, in particular for the barrier plastics |ayer,
is given. The only indication of the properties and
hence the material of the barrier layer, is inplied in
the requirement that the whole of the nmultil ayer

pl astics coating should be gas-tight. The nature of
this gas, eg oxygen, air, water vapour, is however not
speci fi ed.

According to E1, the material of the |ayer bonded
directly to the base layer is an "appropriately
nodi fi ed pol yet hene", exenplified as a grafted
poyl et hyl ene or a copol ynmer of ethylene and an

unsat urated carboxylic acid. That kind of material is
mentioned or referred to in several others of the
docunents nentioned during the opposition and

exam nation proceedi ngs, but always in the context of
t heir adhesive or bonding properties and not as barrier
materials. Therefore, there is no indication that the
skilled person would regard the material applied

i medi ately to the base layer in E1 as a barrier
material as indicated in present claim1l.

For the above reasons, the Board cones to the
conclusion that the clainmed subject-matter is novel.

The deci si on under appeal referred only to novelty and
did not address the issue of inventive step. Therefore,
the Board, in order not to deprive the parties of the
possibility of being heard by two instances, does not
consider it appropriate to deal with the issue of
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inventive step. Accordingly, the case is remtted to
the first instance for further prosecution pursuant to
Article 111(1) (EPC).

Or der

For these reasons it is decided:

1. The appeal is dism ssed.

2. The case is remtted to the Opposition Division for
further prosecution on the basis of clainms 1 to 9 of
the sole request filed with the statement setting out
t he grounds of appeal on 11 June 2002.

The Regi strar: The Chai r man:

G Ei ckhoff R. Teschemacher
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