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Summary of Facts and Subm ssi ons

3024.D

By its decision dated 18 April 2002 the Opposition

Di vision revoked the patent No. 0 626 129, opposed on
t he grounds based on Articles 100(a) (54 and 56) EPC
and 100(c) EPC, because the subject-matter of claim1l

was not found to involve an inventive step.

On 23 May 2002 the appellant (patentee) filed an appeal
and paid the appeal fee sinultaneously.

The statenent setting out the grounds of appeal was
recei ved on 14 August 2002.

The appel | ant (patentee) requested that the decision
under appeal be set aside and that the patent be

mai ntained in one of the versions according to the main,
first, second or third auxiliary request, all filed
during the oral proceedi ngs which took place on

12 Novenber 2003, as well as the sole figure according
to the patent specification.

Claim 1 according to the main request reads as foll ows:

"1. A construction for mlking animals, conprising one
or nore mlking units (1) connected to a supply line
(2) leading to a mlk tank (3), as well as a rinsing
fluid reservoir (14) fromwhich a rinsing fluid can be
passed through at |east a portion of a mlking unit (1)
and the supply line (2), while a three-way val ve (13)
is incorporated in the end portion of the supply line
(2) near the mlk tank (3), and a rinsing fluid

di scharge line (15) connected to said valve (13) can

return the rinsing fluid to the rinsing fluid reservoir
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(14), said three-way valve (13) being adjustable into a
first position wherein mlk obtained by neans of a
mlking unit (1) can be transferred to the mlk tank
(3) and into a second position wherein a rinsing fluid
ring line systemis established characterized in that
the rinsing fluid ring line systemis formed by the
rinsing fluid reservoir (14), a line (18) which extends
fromthe reservoir (14) and is provided with a val ve
(17) and which leads to the upper end of the mlk neter
(6), the mlIk neter (6) itself, the line section in
which a punp (11) is incorporated and the supply (2)
and rinsing fluid discharge (15) line and in that there
is incorporated in the supply line (2) an air inlet

val ve (22) for the purpose of renmoving mlk or rinsing
fluid therefront.

Claim 1 according to the first auxiliary request reads
as follows:

"1l. A construction for mlking animls, conprising one
or nore mlking units (1) connected to a supply line
(2) leading to a mlk tank (3), as well as a rinsing
fluid reservoir (14) fromwhich a rinsing fluid can be
passed through at |east a portion of a mlking unit (1)
and the supply line (2), while a three-way val ve (13)
is incorporated in the end portion of the supply line
(2) near the mlk tank (3), and a rinsing fluid

di scharge line (15) connected to said valve (13) can
return the rinsing fluid to the rinsing fluid reservoir
(14), said three-way valve (13) being adjustable into a
first position wherein mlk obtained by neans of a
mlking unit (1) can be transferred to the mlk tank
(3) and into a second position wherein a rinsing fluid
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ring line systemis established characterized in that
the rinsing fluid ring line systemis formed by the
rinsing fluid reservoir (14), a line (18) which extends
fromthe reservoir (14) and is provided with a val ve
(17) and which leads to the upper end of a mlk neter
(6) constituted by a collecting glass, the mlk neter
(6) itself, the line section in which a punp (11) is

i ncorporated and the supply (2) and rinsing fluid

di scharge (15) line and in that there is incorporated
in the supply line (2) an air inlet valve (22) for the
pur pose of removing mlk or rinsing fluid therefront.

The second and third auxiliary requests concerned
further restrictions.

The appel |l ant argued that the nodifications introduced
in the main request were deducible fromthe figure.
Concerning the first auxiliary request, the appell ant
argued that even if a skilled person had contenpl at ed
to conbine D8 with the teaching of DI he would not have
arrived at a construction according to claim1l of the
first auxiliary request.

The respondent (opponent) requested that the appeal be
di sm ssed or by way of an auxiliary request that the
case be remtted to the first instance for further

prosecuti on.

Concerning the main request, the respondent (opponent)
mai nly forwarded that there was no basis in the
application as originally filed for the foll ow ng
statenment: "a line (18) ...which |eads to the upper end
of the mlk neter".
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Concerning the first auxiliary request the respondent
argued that the subject-matter of claim1l of the first
auxiliary request did not involve an inventive step
with respect to D8 in conbination with the teaching of
D1.

The foll owi ng docunents played a role in the appeal
pr oceedi ngs:

D1: EP-A-385 539
D8: Machine MIking, NIRD, 1977, |SBN 0902219065;
pages 297 to 301

Reasons for the Decision

1
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The appeal is adm ssible.

Interpretation of the clains:

"Supply line" : according to the wording of claim1 (of
the main and first auxiliary request), the one or nore
m | king units are connected to the supply |ine.
Furthernore, the rinsing fluid ring Iine systemis
formed by the rinsing fluid reservoir, a |ine which
extends fromthe reservoir and is provided with a val ve
and which |leads to the upper end of a mlk neter
(constituted by a collecting glass: according to the
first auxiliary request), the mlk neter itself, the
line section in which a punp is incorporated and the
supply and rinsing fluid discharge line. Thus, there is
made a clear distinction between the |ine section in
which a punp is incorporated and the supply line.
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Therefore, the line section in which the punp is
incorporated is not part of the supply line.

This is also confirmed by the description in relation
to the figure. As a matter of fact, in colum 3,

lines 38 to 41, it is indicated that: "An air inlet
valve 22 is incorporated in the supply line 2 near the
point in which that mlking unit 1 that is nost renote
fromthe mlk tank 3 is connected to the supply line".
When turning now to the figure, it can be seen that
said point is |ocated dowstreamof the line section in
whi ch the punp is incorporated. This confirnms that the
point of the supply line nost renote fromthe mlKk
tank, i.e. the point nearest to the beginning of the
supply line is |ocated downstream of the |line section
in which the punp is incorporated.

Therefore, in the meaning of the patent in suit, the
supply line is the part of the mlk pipeline, to which
all mlking units are connected and which is comon to
all mlking units, i.e. the part of the pipeline where
the mlk originating fromdifferent mlking units

m xes, excluding the line sections in which the punps

are incorporated.

“"Inlet valve" : as it is clear fromthe figure in
relation to the description (colum 1, lines 43 to 50),
the air inlet valve is a valve which selectively
connects an air pipe (not being part of the m |k supply
line) to the mlk supply line. This nmeans that upstream
of the inlet valve, the pipe exclusively contains
(conpressed) air, which has to be entered in the ring
line system In other words the inlet valve is the
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val ve which selectively allows introduction of
(conpressed) air into the ring line system

Amendnents - Objection under Article 100(c) EPC

Mai n request (appellant)

Claim 1 of the main request conprises the feature
according to which "the rinsing fluid line (18) |eads
to the upper end of the mlk neter (6)".

Although it is stated in claim6 as originally filed
that: "...the rinsing fluid ring Iine systemis forned
by .., a line (18) which extends from ...and which | eads
to the mlk nmeter (6), .. no precise indication of
where it exactly leads to, can be found in the
description or the clains as originally filed. The only
possi bl e basis to assert that said line |eads to the
upper end of the mlk nmeter, is the figure. However,
the figure does not represent an indefinite type of
mlk neter, but a mlk neter constituted by a
collecting glass. Therefore, the fact that the |ine

| eads to the upper end of the mlk neter, if really
deduci ble fromthe figure, can by no neans be

di ssoci ated fromthe specific mlk nmeter represented in
said figure, i.e. the collecting glass.

Therefore, there is no basis to allege that the |line
| eads to the upper end of the mlk nmeter, irrespective
of the type of mlk nmeter involved.

A possible inplicit disclosure, deduced from both the
figure and the function of that feature (i.e. |eading
to the upper end), nanely the cleaning of the
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collecting glass, only leads to a disclosure related to
a collecting glass, not to a mlk neter in general.

Consequently, the amendnent, which led to the subject-

matter of claiml of the main request does not neet the

requi renents of Article 123(2) EPC and consequently,

the main request is not allowable.

First auxiliary request (appellant)

Claim1l1l of the first auxiliary request differs from

claiml as originally filed by the follow ng additional

features:

(a) the features of claim6 as originally filed,

(b) the feature according to which the |line which
extends fromthe reservoir |eads to the upper end

of the mlk meter,

(c) the feature according to which the mlk nmeter is
constituted by a collecting glass,

(d) the features of claim?2 as originally filed,

(e) the features of claim3 as originally filed,

and in that:

(f) the expression "rinsing fluid supply line" has
been changed into "rinsing fluid discharge |ine".

Concerning features (a), (d) and (e)
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The introducti on of these features does not contravene
the requirements of Article 123 (2) EPC.

Concerning features (b) and (c)

Feature (c) is disclosed in the description as
originally filed, page 3, lines 15 and 16.

Concerning feature (b), it is indicated in the
description as originally filed, that the object of the
invention is to inprove the cleaning systemfor a
construction for mlking animals (page 1, lines 8

to 10). Mreover, the passage page 4, lines 4 to 22
discloses a fluid ring |ine systemwhich incorporates
rinsing line 18 and indicates firstly that "In this
manner a portion of the mlking unit, i.e. the
collecting glass 6 and the units connected thereto, as
well as the supply Iine 2 can be cl eaned” (page 4,
lines 13 to 16 ) and secondly that there is al so

provi ded a by-pass line to clean the teat cups (page 4,
lines 16 and 17) which |eads fromthe rinsing fluid
reservoir 14 via line 19 ...to the collecting gl ass 6.

Thus, the collecting glass is part of both rinsing

circuits. However, only the fluid ring line system
incorporating rinsing line 18, is said to clean the
col l ecting gl ass.

When now referring to the figure, a person skilled in
the art notices that the rinsing fluid line 18 which is
said to clean the collecting glass 6, |eads to the
upper end of the collecting glass 6, whereas the by-
pass line 19 ends in mlk tubes 5 which do not lead to
t he upper end of the collecting glass 6.
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It is therefore obvious for a person skilled in the art
that the cleaning of the collecting glass can only be
achieved by the rinsing fluid ring line and this only
because line 18 |eads to the upper end of the said
collecting glass. Al the nore because it is clear for
a person skilled in the art, that if cleaning of the
collecting glass could Iikew se be achieved by the by-
pass |ine 19 which does not |ead to the upper end of
the collecting glass, the rinsing line 18 would serve
no purpose at all.

Thus, fromthe description and the figure as originally
filed a skilled person is given the unanbi guous
information that the rinsing line 18 is only needed
because it leads to the upper end of the collecting

gl ass.

The addition of features (b) and (c) therefore does not
contravene the requirenents of Article 123(2) EPC

The respondent argued that rinsing |line 18 does not
| ead to the upper end of the collecting glass but to a
di fferent unspecified device.

However, the clains as originally filed are also part
of the disclosure. In claim6 as originally filed it is

stated: "...the rinsing fluid ring line systemis forned
by .., aline (18) which extends from ...and which | eads
to the mlk neter (6) .. An anal ogous, nore specific

di scl osure can be found in the description as
originally filed (page 4, lines 4 to 6) which nakes
clear that line 18 leads fromthe rinsing fluid
reservoir to the collecting glass. Thus, the fact that
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the line leads to the mlk nmeter (in general), i.e. the
collecting glass (nore specifically) is clearly
di scl osed.

The respondent further argued that a part of the
rinsing line could be hidden behind the collecting
glass, with respect to the view shown in the figure,
and end at the bottomor mddle of the collecting

gl ass, where a spray arrangenent coul d be arranged.

This allegation is purely specul ative. There is no
indication with respect to said rinsing line and its
function as described in the description or with
respect to the figure, that the rinsing fluid could
enter the mlk nmeter via |line 18 somewhere el se than at
t he upper end or that a spray arrangenent can be
foreseen in the mddle or bottomof the collecting

gl ass. Moreover, the use of spray arrangenents, |ocated
at the mddle or the bottomof the collecting gl ass,
woul d presuppose that the rinsing fluid is under
positive pressure when arriving at the sprayers
(otherwi se the fluid would not be able to reach and
clean the top of the collecting glass). However, as
indicated in the description (colum 2, lines 28 to 31
and colum 3, lines 31 and 32), the rinsing fluid is
sucked-up by the punp 11. However, said punp is |ocated
downstream of the collecting glass and thus, the fluid
is drawn into the collecting glass by neans of the
depression created at the suction side of the punp. It
is obvious for a skilled person that such a depression
woul d not be able to provide for the positive fluid
pressure necessary to properly operate sprayers |ocated
at the mddle or the bottomof the collecting glass.
Thus, spray arrangenents | ocated at the bottom or
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m ddl e of the collecting glass (as suggested by the
respondent) are clearly not contenplated by the patent
in suit. On the contrary the figure seens to disclose a
transparent collecting gl ass.

Concer ni ng amendnent (f)

Amendnent (f) was introduced to adapt the term nol ogy
in order to be consistent, the expression "rinsing
fluid discharge Iine" being already used in claim6 as
originally filed and in the description as originally
filed (e.g. page 3, line 36 or page 4, lines 10

and 11).

Since the anendnents made contribute to limt the
protection conferred by claim1 of the first auxiliary
request, the requirenents of Article 123(3) EPC are

al so net.

The description has been anended to adapt it to the
wordi ng of the new clainms of the first auxiliary
request. These anendnents fulfil the requirenents of
Article 123 EPC,

Consequently, the objection based on Article 100(c) EPC
does not prejudice the maintenance of the patent in
suit on the basis of the first auxiliary request.

Novelty of the first auxiliary request (appellant)
The novelty of the subject-matter of claiml of the

first auxiliary request has not been challenged in the
present proceedings. As a matter of fact, none of the
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cited prior art docunents discloses all of the features
of claim1l1l of the first auxiliary request.

I nventive step of the first auxiliary request
(appel I ant)

The respondent considered that D8 represents the
cl osest prior art docunent.

From D8 (page 299, figure X 3; page 301, basic routine
for the procedure after each mlking) there is known a
construction for mlking animals, conprising one or
nore ml king units connected to a common transfer

pi peline (figure X 3) leading to a mlk tank (step 6 of
the basic routine: bulk tank), as well as a rinsing
fluid reservoir (figure X 3: wash trough) fromwhich a
rinsing fluid can be passed through at |east a portion
of a mlking unit, the common transfer pipeline, the
common receiver and a common rel easer m |k punp, while
a delivery pipeline can return the rinsing fluid to the
rinsing fluid reservoir, the rinsing fluid ring line
system being forned by the rinsing fluid reservoir, a

[ ine which extends fromthe reservoir and is provided
with a valve (figure X 3: 3 way val ve) and which | eads
to the upper end of a mlk neter (figure X 3: recorder
jar) constituted by a collecting glass, the mlk neter
itself, the comon transfer pipeline, the commobn
receiver, the line section in which a punp (figure X 3:
rel easer mlk punp) is incorporated and a m |k or
rinsing fluid discharge |ine.

D8 further discloses page 301 in the steps 1 and 6 of
the basic routine for the procedure after each m | ki ng,
that the cleaning routine is started and that the mlKk
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delivery pipe is renoved fromthe bul k tank and
arranged for discharge to waste. In figure X 3 the
delivery pipe is shown in the cleaning position, where
it is connected to the wash trough, whereas the mlking
position is indicated in dotted |ines.

The subject-matter of claim1 of the first auxiliary
request differs fromthat of D8 in that:

(i) the supply line is only |ocated downstream of the
line section in which the punp is incorporated,

(ii) a three-way valve is incorporated in the end
portion of the supply line near the mlk tank, and
arinsing fluid discharge |line connected to said
valve can return the rinsing fluid to the rinsing

fluid reservoir,

(iii)the three-way val ve being adjustable into a first
posi tion wherein mlk obtained by neans of a
m | king unit can be transferred to the mlk tank
and into a second position wherein a rinsing fluid
ring line systemis established,

(iv) there is incorporated in the supply line an air
inlet valve for the purpose of removing mlk or
rinsing fluid therefrom

The appel | ant considered that it was not known from D3
to have a valve in the Iine which extends fromthe
rinsing fluid reservoir and which | eads to the upper
end of the mlk neter. However, as clearly indicated in
figure X 3 there are two valves identified as "three
way valve" in the line extending fromthe fluid
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reservoir (wash trough) and leading to the mlk neter
(recorder jar).

The appel lant further argued that it was possible, in
the patent in suit, with the aid of said valve 17, to
supply rinsing fluid to both the mlk neter and the
mlk units or only to the mlk units. However, the
construction according to claim1l includes solely a
rinsing fluid line ring systemfor rinsing the mlKk
meter, arinsing line torinse the mlk unit is not
part of the clained construction. Thus, that function
of the said valve is not relevant, since it is not

clainmed in claim1l under exam nation

According to the respondent, starting fromD8, a first
problemto be solved by the construction of claim1 of
the first auxiliary request is to inprove automation
when switching between m | king and cl eani ng nodes,
wher eas anot her problemto be solved is to enpty the
supply line after mlking or cleaning.

The respondent brought forward that from Dl (colum 11,
lines 51 to 54; colum 12, lines 11 to 21; figure 2)
there is known a construction for m|king ani mals
conprising a conputer controlled cleaning program Said
construction conprising a rinsing fluid ring line
systemincluding a three-way valve (60) incorporated in
the end portion of the common supply line (9) near the
mlk tank (6), and a rinsing fluid discharge Iine (61)
connected to said valve (60) that can return the
rinsing fluid to the rinsing fluid reservoir (56), said
t hree-way val ve being adjustable into a first position
wherein m |k obtained by means of a m|king unit can be
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transferred to the mlk tank and into a second position
wherein a rinsing fluid ring line systemis established.

Consequently, a skilled person is given the information
t hat when using a three-way valve for switching the
fluid flowfromthe tank to the reservoir, no manual
operation has to be perforned.

The Board can agree to this.

5.7 The Board al so agrees that it is obvious for a skilled
person when the sane result is to be obtained, nanely
to avoid a manual operation (which is to disconnect, to
di spl ace and to reconnect the delivery pipe) to provide
the construction according to D8 with a three way val ve
as disclosed in D1 and, consequently, that features (ii)
and (iii) cannot contribute to the inventive step of

claim1.

5.8 The respondent al so argued that D8 clearly recommends,
page 301, step 5 of the basic routine as well as on
page 302, |ast paragraph of section (a) of the "Notes"
to take great care to drain the machine conpletely,
whereas D1 (colum 11, line 54 to colum 12, |ine 2)
teaches to enpty the discharge |ines by passing
conpressed air through the neasuring chanber and the
di scharge lines. He concluded that it would therefore
be obvious for a person skilled in the art to apply the
teaching of DL to a construction according to D8. The
Board can agree so far.

The respondent further argued that, in D1, the lifting
magnet 26 and the spherical body 23 constitute an inlet
valve in the meaning of the patent in suit, and that a
person skilled in the art, when applying the teaching

3024.D
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of D1 to D8, would locate this valve in the circuit of
D8, in the manner disclosed in D1, i.e. at the outl et
of the collecting glass. The Board cannot accept this.

The two known systens (i.e. D3: figure X 3;

Dl: figure 2) are so different in concept and therefore
also in their flowcircuitries, that it is difficult to
find in these docunents correspondi ng conduits, which
could allow an obvious transfer froma feature in one
known systeminto a corresponding location in the other
known system

Furthernore, the Board firstly does not consider the
valve in Dl constituted by the magnet 26 and the
spherical body 23, to be an air inlet valve in the
meani ng of the patent in suit.

As a matter of fact, the valve the respondent refers
to, does not introduce the conpressed air into the
circuit but is responsible for selectively allow ng the
conpressed air, already present in the circuit, to
progress further in the circuit. Indeed, in D1, the
inl et valve which corresponds with the air inlet valve
of the patent in suit (see section 2.2 above) is
constituted by valve 17 (see D1. colum 8, line 15

to 17; figure 2).

Secondly, in D1, the valve 17 is connected to the inlet
of the m |k nmeasuring device 4. Thus, when applying the
teaching of DL to the construction according to D8 a
skill ed person would incorporate the inlet valve
upstream of the recorder jar (collecting glass) of D8.
Consequently, the inlet valve would not be located in
the supply line in the meaning of the patent in suit.
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| ndeed, in D8, the part of the circuit to which all the
mlking units are connected, i.e. the common line, is
the so-called "transfer pipeline” as well as the
downstream | ocated common devices, i.e. receiver

rel easer m |k punp and delivery pipeline. Only one of

t hese downstream | ocated devices, nanely the delivery
pi peline is | ocated downstream of the used punp, and
can therefore be conpared to the "supply line" in the
meani ng of the patent in suit.

Thus, even if a skilled person would try to conbine the
teaching of D1 with the construction disclosed in D8,
he woul d not arrive at a construction disclosing
feature (iiii) of claiml1 of the first auxiliary
request.

Therefore, the subject-matter of claim1l according to

the first auxiliary request involves an inventive step.

Second and third auxiliary requests

Since the first auxiliary request is allowabl e,
exam nation of the second and third auxiliary requests

i s superfluous.

Remttal to the first instance for further prosecution

Article 111(1) EPC reads as follows: "Follow ng the
exam nation as to the allowability of the appeal, the
Board of Appeal shall decide on the appeal. The Board
of Appeal may either exercise any power within the
conpet ence of the departnent which was responsible for
t he decision appealed or remt the case to that
departnent for further prosecution”.
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In the present case, the respondent confirnmed to the
Board, that the anmendnents resulting in claim1 of the
first auxiliary request did not take him by surprise,
since the newclaiml is mainly a conbination of
clainms 1, 2 and 3 as granted and since the
patentability of all these clains has already been
chal | enged during opposition proceedi ngs. Furthernore,
t he respondent indicated that he saw no need to search
for and introduce further docunments because of these
amendnents, nor did he intend to change his |ine of
argunment with respect to this new claim 1.

The respondent indicated that he requested that the
case be remtted to the first instance for further
prosecution, solely to have an issue decided upon by

two i nstances.

However, remttal lies within the discretion of the
Board and there is no right for the parties to have
each issue deci ded upon by two instances (see al so
T 249/93, section 2.2).

Since in the present case, there are neither new facts
or new evidence, nor a surprising situation (fresh
case) so that the respondent woul d have been unable to
present his comments in the neaning of Article 113(1)
EPC and since the question of inventive step has

al ready been di scussed before the first instance with
respect to the same docunents as in the appeal

proceedi ngs, the Board decides in the interest of the
overal | procedural econony and effectiveness not to
remt the case to the first instance for further

prosecuti on.
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Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside

2. The request to remt the case to the first instance for
further prosecution is refused

3. The case is remtted to the departnment of the first
instance with the order to maintain the patent in

anmended formin the foll ow ng version

C ai ns: 1 to 8 according to the first auxiliary
request filed in the oral proceedings,

Descri pti on: colums 1 to 4 according to the first
auxiliary request filed in the oral
pr oceedi ngs,

Dr awi ngs: the sole figure according to the patent

speci fication.

The Regi strar: The Chai r man:

G Magouliotis C. Andries
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