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Summary of Facts and Subm ssi ons

1207.D

By its decision dated 7 May 2002 the QOpposition

Di vi sion revoked the patent. On 23 May 2002 the
appel l ant (patentee) filed an appeal and paid the
appeal fee sinultaneously. The statenent setting out
t he grounds of appeal was received on 13 Septenber
2002.

The patent was opposed on the grounds based on
Articles 100(a) and (b) EPC. The Opposition Division
revoked the patent for lack of novelty with respect to
Dl1: EP-A-0 716 043 cited according to the provisions of
Articles 54(3) and (4) EPC.

Oral proceedi ngs took place on 19 February 2003.

The appel | ant (patentee) requested that the decision
under appeal be set aside and that the patent be
mai nt ai ned as grant ed.

The respondent (opponent) requested that the appeal be
di sm ssed and the patent revoked. It further requested
that the two questions submtted with its letter dated
12 February 2003 be referred to the Enlarged Board of

Appeal .

| ndependent claim 1 as granted reads as foll ows:

"1. A nethod of automatically cleaning or otherw se
treating the udder or at least the teats of aninmals and
automatically mlking animals that are allowed to wal k
around freely in an accommodation, such as a stable or
cowshed or a neadow, and to go individually to a
specific place where, after identification of the
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animals, there can be started a cleaning programto be
executed by a conputer for cleaning the udder or at

| east the teats of the animals or otherw se treating
sane, as well as a mlking programto be executed by
the conputer for connecting teat cups to the teats of
the aninmals and m | king sanme characterised in that the
cl eani ng program and the m | king program can be started
i ndependently of each other, whereby the cl eaning
programis started when a defined period of tine has
el apsed since the previous cleaning or other treatnent
of the udder or at least the teats of an animal"

Reasons for the Decision

1207.D

The appeal is adm ssible.

Interpretation of the independent claim1l

Claim1l of the patent in suit conprises the follow ng
expression "the cleaning programis started when a
defined period of tine has el apsed".

The Board considers that in the present case, the
expression "when" does not inply that said cleaning
program shoul d be started at the nonment the defined
period of tinme has el apsed but that it defines the

nmet hod step of starting the cleaning programwhen an
ani mal presents itself at the cleaning station for the
first tinme after the defined period of tine has

el apsed. The respondent agreed during opposition
proceedi ngs that there is support in the patent
specification for such an interpretation.

G ound for opposition based on Article 100(b) EPC



4.2

1207.D

- 3 - T 0556/ 02

Since said ground for opposition was based on an
interpretation of the word "when" in the sense of "at a
fixed tinme" and since the Board ruled out said
interpretation and has confirnmed that in the given
context "when a defined period of tinme has el apsed" has
to be understood as neaning "after a defined period of
time has el apsed” the ground for opposition based on
Article 100(b) EPCis no |onger founded and thus, does
not prejudice the nmaintenance of the patent in suit.

Novelty with respect to D1 (Articles 54(3)(4) EPC

The Board considers that the feature of claim1 of the
patent in suit according to which "the cleaning program
is started when a defined period of tine has el apsed
since the previous cleaning or other treatnment of the
udder or at least the teats of an animal” and which is
clearly drafted as a nethod step, is not disclosed in
D1.

The respondent argued that claim6 as granted which
reads "... that the mlking programis started

i edi ately after finishing the cleaning program and
that the said period of tine is calcul ated as soon as
the m | king program has ended", as well as the passage
of the description of the patent in suit colum 1,
lines 44 to 48 which reads "the m | king program can be
started imedi ately after finishing a cleaning program
and the said period of tine can be cal cul ated and thus
be defined as soon as the m | king program has ended"”
forma basis for the assertion that in the patent in
suit in case a cleaning programis followed by a

m | ki ng program the next cleaning programwl| be
started when a defined period of tinme has el apsed since
the previous mlking program (and not since the
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previ ous cl eaning progran.

Moreover, in the respondent's opinion, in a nmethod of
automatically mlking animals, mlking can only take

pl ace when (after) a defined period of tinme has el apsed
since the previous mlking. Therefore, D1 inplicitly

di scl oses that the mlking programis started when a
defined period of time has el apsed since the previous

m | ki ng program However, since in D1 cleaning is
consecutive to mlking, DL inplicitly discloses that
the cleaning programis started when a defined period
of time has el apsed since the previous m | king program

Therefore, both D1 and claim1l of the patent in suit
inply the sanme nmethod step according to the respondent.

The respondent further argued that, since in D1
cleaning is consecutive to mlking and owing to the
fact that every operation is conputer controlled and

t hus, controlled by the systemclock, there will always
el apse a constant period of tinme between the nonent the
systemrecords the end of the m|king operation and
triggers the start of the subsequent cl eaning

oper ati on.

The Board however cannot share these argunents.

As indicated by the appellant, claim6 and the cited
passage of the description of the patent in suit do not
relate to the "starting point" of the said period of
time but to the calculation of the extend of the said
period of tine.

This is furthernore confirned by the dependent clains 3
to 5 and especially by claim5 which states "... the
said period of tinme is determ ned by various of the
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aforenmenti oned categories of data concerning the
physical state of the animal and/or the quality of the
mlk...".

Thus, it is clear that even if cleaning and mlking are
performed consecutively, the next cleaning programis
started when a defined period of tinme has el apsed since
t he previous cleaning program (and not since the
previous m |l king program, but that the duration in
time of the defined period of tinme can be recal cul ated
dependent on the data recorded during mlKking, as soon
as the mlking programhas ended. Claim®6 therefore
cannot be used to asses that the "defined period of
time", used inclaiml, is related to the mlKking
program instead of to the cleaning programas clearly
indicated in claiml.

Thus, even if D1 does inplicitly disclose that the
cleaning programis started when a defined period of
time has el apsed since the previous m | king program D1
still does not disclose the feature of claim1 of the
patent in suit according to which the defined period of
time starts with the end of the previous cleaning
program Indeed, in Dl there is no direct tine

measur enent perforned with respect to the previous

cl eaning program Such a nethod step is however
different froma tinme nmeasurenent perfornmed with
respect to the mlking program Although tine
nmeasurenents as such may be al ways the sane, the nonent
in time these neasurenents start are different. This
difference, for exanple reflects in different software
used to performthe specific nethod step.

As a matter of fact, in Dl cleaning takes place after
m | ki ng and only when the conputer has decided that the
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animal has to be treated (colum 9, lines 6 to 12),
this is done as a result of the neasurenents effected
on the animal by mastitis or tenperature sensors
(colum 2, lines 51 to 54) and/or the intervening of an
operating person (colum 2, lines 43 to 46).

Thus, according to D1 the cleaning programis started
by the conputer when it is decided that the ani mal has
to be treated, each tine the m | king procedure has
ended and this over a predeterm ned period of tinme (see
colum 2, lines 47 to 50). Thus, the treatnent is
clearly carried out in relation to a mlking operation
and not in relation to the period of tinme el apsed since
the previous cleaning or treatnent of the aninal.

4.7 Finally, in the description of the patent in suit, it
is stated, colum 1, lines 8 to 12: "said period of
time may be considerably shorter than the interval
bet ween consecutive mlking runs ... an animal is nore
frequently cleaned or otherw se treated than being
m | ked" wherein "said period" is the period of tine
el apsed since the previous cleaning. It is also stated
colum 1, lines 39 to 43: "Wen an ani mal has been
cl eaned once or tw ce or has been treated ot herw se
wi t hout havi ng been m | ked, said animl, upon
presenting itself again at the aforenentioned pl ace,
will be mlked i mediately after having been cl eaned".
It is furthernore stated colum 1, lines 51 to 55:
"Therefore, the said defined period of tine will be
| onger for the latter category of aninmals than for
t hose wi th whom cl eaning or otherw se treating the
udder or at least the teats has to take place nore
frequently and has to be separated fromthe mlking
proper".

1207.D Y A
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In the remai ning description, criteria are defined
whi ch make it possible to decide whether or not an
animal will consecutively be cleaned and m | ked.

Therefore, the Board considers that it is clear from
the description that the aimor teaching of the patent
in suit is to propose a nmethod of automatically

cl eaning or otherw se treating the udder of animals and
automatically m | king animals which nakes it possible
to have an animal nore frequently cleaned or otherw se
treated than being mlked and that this teaching is not
di scl osed in D1.

In view of the above it is not reasonable to state that
the patent in suit discloses that the next cleaning
programw || be started when a defined period of tine
has el apsed since the previous mlking program

i npl ying thereby that the aimor teaching of the patent
in suit, nanely nore frequent cleaning (wth respect to
m | ki ng) cannot be reached, since according to that
interpretation, a cleaning programis always linked to
a mlking program Also, in this respect claim6 of the
patent in suit cannot support the respondent's
argunents. Indeed, claim6 does not inply that there is
always a mlking programstarted i nmediately after
finishing the cleaning program In view of claim1l
(i.e. the independent starting) as well as the
description (colums 2 and 3: criteria for deciding
whet her or not an animal will consecutively be cl eaned
and mlked) it becones clear that claim®6 applies once
it has been decided to consecutively clean and m |k the
ani mal invol ved.

Consequently, the subject-matter of claim1l of the
patent in suit is novel with respect to D1.
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Referral of two questions to the Enlarged Board of

Appeal

The respondent requested that the follow ng two
questions be referred to the Enlarged Board of Appeal
"If a method claimincludes a nethod step defined as
one that "can" be perfornmed, is this nmethod step
technically limting on the scope of protection defined
by the clain?" and

"Where a feature of a granted claimis not specifically
defined in the description, is it permssible under
Article 69(1) EPC to interpret this feature such that
it islimted to a specific enbodi nent disclosed in the
description and drawi ngs when assessing novelty and

i nventive step?".

As to the first question the Board notes that it is a
pure question of fact and that the Board did not need
to interpret the word "can" and the sentence invol ved
when assessing novelty of the subject-matter of claiml
of the patent in suit with respect to DI.

The second question raises a non rel evant problem
namely a problemlinked to circunmstances which were not
proper in this case since the Board, in order to assess
novelty over the only docunent at stake, nanely D1
(Articles 54(3) and (4) EPC) had only to read the claim
as a person skilled in the art would do, applying the
general principle set out in the case |aw (see section
5.3, below). In doing so it did not need to interpret
but took the wording of claim1 as it stood. It was the
respondent which brought in the proceedi ngs an
interpretation which is doubtful ("elapsed since the
previous m |l king" instead of the clear wording "el apsed
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since the previous cleaning").

The Board therefore sees no reason to refer to the
Enl arged Board of Appeal the two questions brought
forward by the respondent, since these questions were
of no inportance for taking the present decision and
coul d not even have influenced it.

Concerning the discussions related to Article 69 EPC,
the Board wants to nake clear that it solely uses the
general principle of |aw applied throughout the EPO
that a docunent has to be interpreted as a whole (see
for instance T 23/86: section 2; QJ EPO 1987, 316

T 860/93: section 5; QJ EPO 1995, 047).

In the present case the patent in suit as a whole

di scl oses an unequi vocal ly clear teaching as already

i ndi cat ed above (section 4.8), nanely that the animals
be nore frequently cleaned or otherw se treated than
bei ng m | ked.

Any interpretation of the wording of the clains in the
patent in suit resulting in sonething contrary to this
teaching, although it is clear fromthe patent as a
whol e that that wording should | ead to that teaching,
cannot be accepted. Otherwise the patent in suit is
split into different parts, which are conpletely
separated from each other. On the one hand the
description and the drawi ngs, on the other hand the
claims as such. However, description, draw ngs and
clains are according to the EPC |inked together,

al t hough having each its own function.

| f sone decisions of the Boards of Appeal underline
that Article 69 EPC is concerned with the extent of
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protection conferred by the patent (Part 11, chapter
111 of the EPC) whenever that extent has to be

determ ned, for exanple for third parties or for the
determ nation of infringenent (see for instance

T 454/ 89: section 4.1 (viii)), and not with the
definition of the subject-matter of the clains (see

T 1129/97: section 2.1.3; QJ EPO 2001, 273), Article 69
EPC itself is at least a specific application of the
general principle nentioned above, namely that the
clainms of a patent, being a part of a docunent as a
whol e, need to be construed in their context (T 860/93)
and, in this respect, there are many exanples in the
case lawreferring to this article when interpreting
the subject-matter of the clains (see T 16/87: section
6; OQJ EPO 1992, 212; T 416/87: section 5; QJ EPO 1990,
415). Furthernore, it can be observed that the
interpretation of the extent of protection is no nore
than an aspect of the interpretation of the words of
the clains, i.e. a necessary step for a Board to decide
in particular on novelty. In this respect there is no
reason why the positive requirenment of Article 69 EPC
t hat the description and the drawi ngs shall be used to
interpret the clains should not apply at this stage
(see the above nentioned decisions T 860/93 and

T 416/87). In fact, it appears that the general idea
underlying the case law and the limts of the use of
Article 69 EPC for interpreting the clainms is that a
feature which is essential for this invention nust both
be found in the independent clainms and be disclosed in
t he description and that this article cannot be used
solely to solve a contradiction in a claim

Moreover, it has to be noted that the clainms of a
pat ent application represent generalisations of
specific enbodi ments of an invention as disclosed in
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t he description of the patent application and that
therefore, they cannot be considered as being isol ated
fromthe context of the description and drawi ngs from
whi ch they deri ved.

It follows fromthe general principle that clains need
to be construed in their context that even an

unequi vocal ly cl ear expression in the wording of a
claimwhich norrmal |y defines a specific neaning can
have however a different neaning than the normal one if
a definition for this expression is given in the
description. That inplies that irrespective of the
clarity of an expression or a word present in a claim
t hat expression or that word has to be read and
understood in the framework of the whole patent. There
isS no reason in a granted patent to isolate a claimand
to consider it as such without taking into account the
teaching of the patent and/or the definition given in

t he description. It should furthernore be enphasized
that the originally disclosed teaching of a patent
application is fixed when the application was filed and
is not or cannot be changed by the cited state of the
art or by a problemto be solved defined with respect
to a closest prior art. Indeed if another "objective"
probl em has to be defined with respect to a new cl osest
prior art, the originally disclosed teaching remains.
It should al so be enphasi zed that there is a clear

di stinction between a teaching of the patent and the
specific enbodi nents bringing this teaching into a
practical form

Rem ttal

Thus, owing to the fact that novelty with respect to D1
is given and that the Qpposition Division did not
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comment on the ground for opposition based on

Article 100(a) EPC with respect to novelty of claiml
of the patent in suit in viewof D2 (EP-A-0 091 892),
D4 (EP-A-0 551 957) and D6 (EP-A-0 277 396) and with
respect to inventive step, the case is remtted to the
first instance, according to the provisions of

Article 111(1) EPC, for further prosecution.

For these reasons it is decided that:

1. The request for referral of two questions of |law to the
Enl arged Board of Appeal is refused.

2. The deci sion under appeal is set aside.

3. The case is remtted to the first instance for further
prosecuti on.

The Regi strar: The Chai r man:

G Magouliotis C. Andries

1207.D



