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Summary of Facts and Subm ssi ons

By its decision dated 3 April 2002 the Qpposition
Division rejected the opposition. On 3 June 2002 the
appel  ant (opponent) filed an appeal and paid the
appeal fee sinultaneously. The statenent setting out
t he grounds of appeal was received on 5 August 2002.

1. The patent was opposed on grounds based on
Articles 100(a) EPC (54 and 56 EPC) and 100(b) EPC.

L1l Oral proceedi ngs took place on 30 Septenber 2003.

The appel | ant requested that the decision under appeal
be set aside and that the patent be revoked.

The respondent (patentee) requested that the appeal be
di sm ssed and that the patent be nmintained as granted.

| V. The foll owi ng docunents played a role in the appeal
pr oceedi ngs:

D4: Brochure "Tobacco processing nachi nery”;
W H. Dickinson Engineering Ltd

D5: Drawi ng KT-112-21MV 1000

D9: DE-C- 37 10 677

D10: Article fromWrld Tobacco; March 1969;
pages 96, 97; "Cutting redrying down to size"

D11: Advertisenent from Bowen Ltd, in Wrld Tobacco,
Sept enber 1971, page 33

3102.D
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D12, D12': Affidavits of M Buda and Annexes,
respectively dated 30 July 2002 (D12) and 23
July 2003 (D12'),

D13: Copy of a Licence Agreenent between Brown &
W 1ianson Tobacco Corporation and W H. D cki nson
Engi neering LTD,

D14: Brochure "High Hum dity Dryer"; D ckinson.

Caim1l reads as foll ows:

"1. Apparatus for treating tobacco wth gaseous nedi um
conprising a transport duct to which the tobacco and
the medium are fed, characterised in that the transport
duct is of obloid cross-section.”

Claim1l reads as foll ows:

"11. A tobacco drier tower according to any precedi ng

claim™"

Claim12 reads as foll ows:

"12. A tobacco expansion tower according to any of
claims 1 to 10."

Claim 15 reads as foll ows:

"15. A nethod of treating tobacco, conprising:
establishing a flow of heated gaseous nedi um

f eedi ng tobacco into the fl ow of heated gaseous nedi um
di spersing the fed tobacco in the flow of heated
gaseous nedium by directing the flow of heated gaseous
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medi um and the fed tobacco through an obloid transport
duct; and

separating the tobacco fromthe gaseous nedi um
downstream of the obloid transfer duct.”

The appel | ant essentially argued that the subject-
matter of the independent clainms was not new or at

| east did not involve an inventive step in conparison
with D9, D10, D12, D13, D4 or Di4.

The respondent essentially argued that none of the
cited prior art docunents discloses the use of a duct
with an obloid cross-section in an apparatus for
treating tobacco and, consequently, that a skilled
person could not be given any hint to inplenment it.

Reasons for the Deci sion

1

3102.D

The appeal is adm ssible.

Interpretation of the clains

Interpretations of the wording of a claim even of a
broad claim should at |east be such that the ainms of
the patent are net, i.e. that the problemto be sol ved
is in fact solved. Interpretations of the wording of a
cl ai mwhich do not contribute anything to the sol ution,
al t hough according to the patent this wordi ng should
clearly do so, cannot reasonably be accepted by the

Boar d.



- 4 - T 0568/ 02

2.2 It is clear fromthe description of the patent in suit
that the problemto be solved by the inventionis to
avoid the transported tobacco concentrating al ong one
wal | (side) of a tower wherein tobacco is treated,

i nstead of dispersing nore uniformy anongst the tower
gas. The consequence of this tendency (called "roping")
is that the concentrated tobacco directly interacts
with only a limted portion of the gas stream passing
through the tower, so that heating (and thus treating)
of the bulk of tobacco is less rapid or effective than
expected (patent specification, colum 2, lines 3

to 26).

Thus, in the neaning of the patent in suit, the term
"transport duct” in the expression "transport duct of
obl oi d cross-section” has to be interpreted as meaning
a duct, which is not only part of the apparatus for
treating tobacco but, in which at |east an appreciable
part of the treatnment is performed and in which roping
could occur, i.e. wherein the flowis directed in an
upward direction

The term "obloid" is defined in the description of the
WO A- 96/ 05742, page 7, lines 4 to 14 and in the patent
specification, colum 4, lines 43 to 53. Said passages
read "The term "obl oi d* as used throughout this
specification herein includes generally those shapes
shown in the drawing and further including such other
forns considered to fall within the general
under st andi ngs of any of the follow ng terns: "obl ong"
(deviating froma circular formthrough el ongation);
"obl ate" (flattened or depressed at the poles);
"ellipsoidal” (the cross-section of a surface, al

pl ane sections of which are ellipses); "oval" (a

3102.D
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rectangul ar form having rounded corners or rounded
ends) or "elliptical"™ (relating to or shaped |ike an
ellipse)."

Al t hough the term"oblate” normally appears rather to
apply to a three-di nensional closed volume than to a

t wo- di nensi onal pl ane section and thus is not
appropriate, the said passages nevertheless give a
skilled person the indication that an obl oid shape of

t he cross-section can be anything between rectangul ar
and circular, provided that the opposing end pieces are
rounded so that they do not conprise any sharp angle in
order to avoid |localized eddies (i.e. polygonal cross-
section are excluded).

It has further to be observed that the feature
according to which "the transport duct is of obloid
cross-section” is presented in the description of the
patent in suit as the feature which solves the problem
due to the occurring in prior art ducts of the
phenonmenon cal |l ed "ropi ng".

It is therefore obvious for a person skilled in the art
that not only a short section of the transport duct has
to exhibit an obloid cross-section but that, in order
to achieve the expected result, at |east the ngjor part
of the transport duct should be of such a cross-

secti on.

Thus, the expression "the transport duct is of obloid
cross-section” neans that the major part of the
transport duct, in which an appreciable part of the
treatnment is perfornmed and in which normally roping
woul d be likely to occur, is of a cross-section between
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rectangul ar and circular, conprising opposing end
pi eces which are rounded so that they do not conprise
any sharp angl e.

Furthernore, as already indicated above, said duct
shoul d be arranged in the apparatus in such a way that
the flow during treatnent is directed upwardly, so that
t he probl em of roping could have occurred. Indeed, the
respondent was not able to convincingly confirmor even
to explain to the Board whether or not roping can al so
occur in a duct wherein the flow of gas and tobacco is
directed in the downward direction, particularly in
view of the influence of firstly the gravity of the

t obacco and secondly the increased gas / tobacco flow
speed (with respect to the speed in the treating towers)
t hrough the downward directed ducts connecting the
proper treating towers and, whether or not the obloid
cross-section of the duct in such a flow situation
woul d al so solve the problemof roping if it existed.

Furthernore, the explanations given for the existing
problem (e. g. Figures 4a and 4b) and its solution
(e. g. Figures 7 and 8) in the present patent were
clearly linked to an upward gas / tobacco fl ow

oj ection under Article 100(b) EPC

Thi s objection was based on the assertion that the term
"obl oi d* has no precise neaning and that therefore a
skill ed person cannot carry out the invention since he
does not know what an obloid cross-section is. However,
as indicated in section 2.2 above, the patent
specification gives clear exanples of what kind of
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cross-section shapes are neant and indicates which
shapes can be considered to be obl oid.

Therefore, the Board cones to the conclusion that the
provi sions of Article 100(b) EPC do not prejudice the
mai nt enance of the patent in suit.

Docunents filed with the statenent setting out the
grounds of appeal

The respondent requested that the docunments D10 to D14
be di sregarded as being late fil ed.

However, the filing of facts and evi dence after the
nine-nonth period to file an opposition m ght also be
"in due tinme", if it occurred in accordance with the
principle of procedural econony and, therefore, if the
filing party had observed a fair degree of procedural
vigilance (see T 502/98, section 1.5). The Board
considers in the present case that the filing, wth the
statenment setting out the grounds of appeal, of new
docunents in the framework of the existing case, in
order to reinforce the line of attack already nade
before the first instance, is the normal behaviour of a
| osing party according to these principles. The Board

t herefore takes these docunents into consideration to
assess novelty and inventive step (see T 113/96,
section 11, second paragraph).
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Novel ty

D9

The appel |l ant considered that transition part 34 (see
Figure 1) is a transport duct of obloid cross-section.

According to the interpretation given above in

section 2, the said part is neither "obloid", since
Figure 1 shows not rounded angles (if the outside shape
can be considered) so that said cross-section is either
of pol ygonal shape (wherein the angl es between the
sides of the polygon are not significantly rounded),

nor does said part forma transport duct in the meaning
of the patent in suit (it is a connecting piece /
transition part), nor does an appreciable part of the
treatment take place in this part 34.

Furthernore, it is stated in the description of D9,
colum 5, lines 10 to 13, that part 34 has a
rectangul ar especially square cross-section, so that it
can even be stated that the information disclosed in D9
with respect to said part 34 is not unequivocally

cl ear.

Thus, D9 is not novelty destroying for the subject-
matter of any of the independent clains of the patent

in suit.

"Macon plant" (D12, annexes; D12'; as well as the

m nutes of the taking of evidence by hearing M Buda
during the oral proceedi ngs before the Opposition

di vision on 28 January 2002):
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The affidavits and the declarations of the wtness

M Buda (nade during the opposition proceedi ngs)
establish that dryers were installed in a plant in
Macon and that nenbers of the public could have seen
said dryers before the priority date of the patent in

suit.

However, it is also clear fromthe affidavits /

decl arations of M Buda that the dryers were entirely

i nsul ated (D12'). The transport ducts were insul ated
with calciumsilicate blocks cut in order to form
segnents, so that they could be fitted around the duct
wal | (D12). They were held in place by wres and a coat
of canvas and nmastic was applied (D12). Finally, they
were covered with a thin flexible alum nium sheet
(D12'). The connecting joints were insulated with

fl exible insulation blankets (D12').

This |l eads the Board to the conclusion that the duct
itself was out of sight for a visitor and that the

i nner shape of the duct could not be deduced by an
observer. As a matter of fact, by applying insulation
bl ocks, a coat of canvas, mastic and an al um ni um sheet
or a flexible blanket to a duct, the outer shape of the
i nsul ated duct woul d exhibit rounded corners even if

t he cross-section of the duct itself were to be
rectangul ar, because the thickness of the insulation

| ayer wrapped around would inevitably snmooth the angl es,
so that the outer shape of the duct can lead to no
conclusion as to the inner shape of the duct.

The appellant referred to the fact that the insulation
bl ankets were frequently renoved for maintenance and
repair and that the probability, that, during such a
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mai nt enance period, visitors could have seen the shape
of the inner duct without its insulation, was extrenely
hi gh, particularly since the |licence agreenent (D13)

i ndicated that potential custoners had to be given
reasonabl e access to the facilities of Brown &

W liamson Tobacco Corporation (i.e. Macon plant).

Wth respect to the public in general, the appellant
fail ed however to provide unequi vocal evidence in this
respect, so that this allegation is not proved (see

T 782/ 92, |ast paragraph of section 2.2; T 472/92, QJ
EPO 1998, 161, section 3.1).

In this respect, the Board can only observe that

al t hough the insulation was said to be frequently
removed, no photograph of a duct with renoved

i nsul ati on, show ng thereby unequivocally the cross-
section of the installed duct, has been brought
forward

Furthernore, according to the Board, outside
contractors working in the Macon pl ant cannot
reasonably be consi dered as being part of the public,
since confidentiality is, in such a case, inplicit.

Wth respect to potential custoners, it was not

unequi vocal ly clear for the Board whi ch know how was

i nvol ved. Anyway, the US patents nmentioned in the

i cence agreenent (D13) clearly did not disclose obloid
cross-sections, either for the treatnent zone or for

t he ducts connecting these zones (see al so section 5.5
bel ow) .
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Additionally, a drawi ng bearing the docunment nunber KT-
112-21MW 1000 (D5) concerning the dryer chamber and
duct assenbly was di scussed as evidence for the cross-
section of the transport ducts. However, this draw ng
is an internal document and thus not accessible to the
public and therefore is not part of the state of the
art according to Article 54(2) EPC.

Furthernore, there is no indication at all that an
appreci able part of the treatnment is perforned in said
ducts connecting the treatnment towers and that within
said ducts (wherein the flowis directed downwards)

ropi ng could occur.

Thus, the alleged public prior use (Macon plant) is not
novelty destroying for the subject-matter of the
i ndependent cl ai ns.

BAT Air Dryers: D10 and D1l

These docunents (the article and the advertisenent) do
not refer to the shape of the ducts and the photographs
shown therein do not even conclusively reveal the outer
shape of the ducts. In D10 the ducts are said to be
provided with insulation (D10: page 97, colum 3,
second paragraph, first sentence) and a skilled person
woul d expect the air dryer of D11 to be |ikew se

i nsul ated. Thus, as indicated in section 5.2.3 above,
even if it had been possible to deduce the outer shape
of the ducts fromthe photographs, said outer shape
woul d not be relevant for determ ning the inner shape
of the ducts, because the inner shape of the ducts
cannot be deduced solely from said outer shape.
Furthernore, there is no indication that an appreciable
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part of the treatnment is perfornmed in said ducts and
that within said ducts roping could really occur.

Al'so an alleged public prior use of air-drying units
based on these two brochures cannot be accepted by the
Boar d.

A general statement that such units are in operation in
parts of Latin Anerica cannot be upheld by the Board as
bei ng a piece of evidence that makes unequivocally

cl ear what, where, when and how these units were nmade
avai l able to the public.

Thus, neither D10 nor D11 are novelty destroying for
the subject-matter of any of the independent clains of
the patent in suit.

Brochures: D4 and D14

It is clear for a skilled person that the ducts of the
dryer shown in the brochures are provided with an
insulation |ayer. As indicated above with respect to
D10 and D11, the draw ngs shown in D4 and D14 do not
give any information about the inner shape of the duct
conceal ed behind the insulation |ayer. Furthernore,
here again there is no indication that an appreciable
part of the treatnment is perfornmed in said ducts and
that said ducts could be subject to roping.

Thus, neither D4 nor D14 are novelty destroying for the
subj ect-matter of any of the independent clains of the
patent in suit.
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Li cence agreenent: D13

D13 refers to a license agreenent which provides for
"all owi ng reasonabl e access to B & Wfacilities
i ncludi ng said process by potential custoners of DE"

However, the sane agreenent specifically refers to
appar atuses and processes described and clainmed in US
patents 4,167,191 and 4, 301,819. In these docunents,
the inner cross-section of the ducts disclosed therein
is rectangul ar and not obloid (see US-A-4 301 819,
figure 2).

Thus, the agreenent concerns dryers conprising ducts

with a rectangul ar inner cross-section.

The appel | ant argued that said agreenment provides for
reasonabl e access to the facilities (i.e. the Macon

pl ant which was at that time the only plant using the

I icensed equi pnent, see letter of the appellant dated
30 July 2003, page 12, fifth paragraph) by potenti al
custoners, he also argued that the possibility to have
access to the plant was enough to disclose the ducts of
the dryer, especially considering T 381/87 (QJ EPO
1990, 213).

However, even if it were considered that D13 could form
a basis for the assunption that there was a possibility
for sone persons (potential custonmers) to get access to
the Macon plant, it is doubtful whether a potenti al
custoner (who is also a potential conpetitor) is a
menber of the public not bound to confidentiality (see
the m nutes of the taking of evidence by hearing of

M Buda, page 9, second paragraph of the answer to
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"Asked about the tours in the plant”, where he stated
that no confidentiality was requested for general
visitors but for conpetitors there were nore
restrictions). Furthernore, even if the ducts would
have had the all eged obloid cross-section, it is not
unequi vocal ly clear for the Board whether or not this
i nformati on woul d have been part of know how falling
under the licence agreenent or whether it would have
been part of know how bei ng kept secret for
conpetitors. No information in this respect was
avai |l abl e.

Mor eover, as explained in section 5.2 above, the

i nformati on which woul d have been available for a
visitor at Macon plant was not sufficient to assess the
internal cross-section of the duct which was out of
sight for a visitor and which could not be deduced from
t he outer shape of the duct by an observer. That
potential customers, visiting the Macon plant, would
have been provided with further information in addition
to what coul d have been seen, has not been all eged and
cannot be proven since no such visit ever did take

pl ace.

Wth respect to the decision in case T 381/87, the
Board is of the opinion that the present case cannot be
conpared with the situation of a docunent available in
a library whose contents are directly accessible.

I ndeed, if a library can be considered as a public

pl ace where everybody can request to read the avail able
docunents, the facilities of Macon plant cannot be
conpared to such an environnent. The Macon plant is not
a public place where, first of all, the public can wal k
in and can request to be shown know how regardl ess of
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it being publicly available or not and where, secondly,
certainly not all installations (or know how) have to
be di sclosed to the public on request.

Thus, D13 is not novelty destroying for the subject-
matter of any of the independent clains of the patent

in suit.

Cl osest prior art

The appel | ant considered that the closest prior art is
a dryer as installed at Macon plant or as described in
D4 / D14.

The Board considers US-A-4 366 825, disclosed in both
the originally filed application as well as in the
granted patent and used therein to explain the probl em
to be solved, to be the closest prior art docunent,
because it discloses a simlar duct wherein (an

appreci able part of) the treatnent is performed and
roping is likely to occur.

The apparatus for treating tobacco according to claiml
of the patent in suit differs fromthe apparatus known
fromthe Macon plant or fromD4 or D14 or from US-A-

4 366 825 in that:

the transport duct is of obloid cross-section.

The problemto be solved by the invention is to avoid
roping in a transport duct in which an appreciable part
of the treatnment is perfornmed and in which roping can

occur.
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This problemis solved by using a transport duct of
obl oid cross-section. This point has not been disputed.

| nventive step

The appel |l ant argued that even if a skilled person
coul d not deduce the inner shape of the duct, due to
the presence of an insulation |ayer, he woul d have been
led to shape the internal cross-section of the duct in
accordance with the outer shape, since it was obvious
for a skilled person that an obloid cross-section

avoids roping in a duct.

As evidence for this know edge, the appellant referred
to the mnutes of the taking of evidence by hearing of
M Buda, where M Buda declared with respect to the

di fferent shapes of ducts "They nust be easy to cl ean
and be designed to mnimse the build-up of tobacco,
therefore we try to avoid sharp corners. From our
experience the build-up of tobacco was connected to the
air flow characteristics of the dryer” (see mnutes,
page 8, last section to page 9, line 1).

The Board cannot agree with the appellant. M Buda did
not refer to the phenonenon of roping, but to a build-
up of tobacco. A build-up of tobacco is a static
phenomenon which results in clogging, whereas roping is
a dynam c phenonmenon which results in the tobacco being
concentrated al ong one wall of the duct, formng a
"rope" but remaining in novenment. Therefore, this
statenent cannot be a basis for asserting that it was
general know edge that roping can be avoi ded by
providing the duct with an obl oid cross-section.
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Furthernore, there is no single indication in the
reveal ed state of the art that roping can be avoi ded by
providing the transport duct with an obloid cross-

secti on.

Mor eover, the invention of the patent in suit applies
to a transport duct in which an appreciable part of the
treatnment is perfornmed and in which roping could occur
(see section 2.4, above). There is however no
indication that, in a dryer as installed at the Macon
plant or in a dryer according to D4 / D14, an
appreci abl e part of the treatnment is perforned in the
transport ducts, since treatnment is mainly effected in
the towers or floatation chanbers, nor is there an

i ndication that the vertically disposed ducts of said
installations could be subject to roping, since the
flow of the m x of tobacco and gaseous nediumis not
only directed downwardly (influence of gravity on the
tobacco), but also taking place at an increased fl ow
speed (due to the clear difference in dianeter of the
treating towers on the one hand and the connecting
ducts between these towers on the other hand) and since
there is furthernore no indication that roping can
occur within a vertical duct, wherein the flowis
directed downwardly.

Since there is no proof that the problem of the
invention does exist in vertically installed transport
ducts where the flowis in a dowward direction, as the
ducts of the Macon plant dryer or of the dryers
according to D4 / D14, a skilled person would have no
reason to nmodify the cross-section of the ducts of such
dryers in order to prevent a probl em which does not

occur in such ducts.
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As a matter of fact, the point is not whether a skilled
person could arrive at the invention by nodifying the
prior art, but whether, in expectation of the

advant ages achi eved, he woul d have done so because of
pronpting by the prior art.

For the sanme reasons (see section 7.3 above), starting
froma dryer as disclosed in US-A-4 301 819 (dryer
licensed in D13) would | ead to the sane concl usi on.

From US- A-4 366 825 there is known a tobacco avail able
apparatus conprising a duct with a circular cross-
section wherein the flowis in an upward direction and
in which duct the treatnent takes pl ace.

However, there is no single indication in the avail able
state of the art that an obloid cross-section could
solve the problens linked with the appearance of roping
wi thin such a duct.

Therefore, it cannot be obvious for a skilled person to
repl ace a duct having a circular cross-section by a
duct having an obloid cross-section in the
correspondi ng tobacco treating apparatus, since there
is no reason for a skilled person to do so.

Therefore, the subject nmatter of claim1l of the patent
in suit involves an inventive step. The sane argunents
and reasoning apply mutatis nmutandis to the other

i ndependent clains, which all involve the use of a
transport duct of obloid cross-section to avoid roping.



Or der

For these reasons it

The appeal is dism ssed.

The Registrar:

G Magouliotis

3102.D

I s decided that:

The Chai r nan:

C. Andries
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