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Summary of Facts and Subm ssi ons
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By its decision dated 27 May 2002 the Opposition
Division rejected the oppositions. On 18 July 2002
appellant | (opponent 1) filed an appeal and paid the
appeal fee sinultaneously. The correspondi ng statenent
setting out the grounds of appeal was received on

1 Cctober 2002. On 11 June 2002 appellant Il

(opponent 11) filed an appeal and paid the appeal fee
si mul t aneously. The correspondi ng statenent setting out
t he grounds of appeal was received on 4 Cctober 2002.

The patent was opposed on the grounds based on
Articles 100(a) EPC (54 and 56 EPC) and 100(b) EPC.

Claim 1l as granted reads:

"1. An inplenment, such as an inplenent for
automatically m | king animals, such as cows, provided
with at | east one mlking robot, with one or nore
sensors (23 - 26) and with one or nore conputers (27),
characterized in that, if a signal, transmtted by one
or nore sensors (23 - 26), varies to a certain extent
to a defined average val ue, the conputer (27) indicates
that said sensor/sensors (23 - 26) has to be regarded
as being defective".

Claim 4 as granted reads:

"4, A nethod, such as a nethod of automatically mlking
animals, such as cows, using at |east one mlKking robot
and using one or nore sensors (23 - 26), characterized
in that the sensor/sensors (23 - 26) are regarded as
bei ng defective, if a signal, transmtted by the



- 2 - T 0623/ 02

sensor/sensors (23 - 26), or a conbination thereof,

varies to a certain extent to a defined average".

| V. The foll owi ng docunents played a role in the appeal
pr oceedi ngs:

D1: EP-A-0 576 086

D3: EP-A-0 534 564

D5: "Proceedings of the International Synposium on
Prospects for automatic m | king, \Wageni ngen,
Net her | ands, 23-25 Novenber 1992, EAAP
Publications N° 65, 1992", |SBN 90-220-1076-7,
"Contents" and pages 338 to 345

D8: "Sensors and Actuators", "International Journa
Devoted to Research and Devel opnent of Physica
and Chem cal Transducers", A/ Physical,

Vol unme A41 (1994), Proceedi ngs of Eurosensors VII,

part 111, pages 183 to 191, cover date 1 Apri
1994
V. Oral proceedi ngs took place on 6 April 2004

The appel lants mainly argued as foll ows:

Wth respect to Article 100(b) EPC, it was argued that
the patent did not disclose the clainmed apparatus and
method in a manner sufficiently clear and conplete for
it to be inplenented over the whole range clained, i.e.
for all types of sensors falling under the clained
definition, since the patent did not disclose to a
skilled person how to prevent the automatic mlKking
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arrangenment from stoppi ng even when an essential sensor

had to be consi dered as defective.

Wth respect to novelty it was argued that the subject-
matter of the independent clainms was not new in view of
D5.

Wth respect to inventive step it was argued that the
subj ect-matter of the independent clains did not

i nvol ve an inventive step in conmparison with D1 in
conmbination with D8 or with D3 in conbination with D8.

Wth a letter dated 27 February 2004 appellant |1
submtted that the ground for opposition pursuant to
Article 100(a) EPC was al so pertinent with regard to
Articles 52(2) and (3) EPC.

The respondent (patentee) mainly argued with respect to
Article 100(b) EPC that the invention was not concerned
wi th continuing or stopping the mlking process in case
of a defective sensor and that for all sensors, the
conputer could indicate the defectiveness as clai ned.
He further argued with respect to novelty that D5 did
not disclose the use of a mlking robot and that a mlKk
meter error in D5 did not inply that the sensor was
defective. He finally argued with respect to inventive
step that D8 did not disclose a defined average val ue
and did not inply that defectiveness of a sensor was

i ndi cated by a conputer

The respondent disagreed to have the fresh ground for
opposition introduced into the proceedi ngs.
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Request s

Bot h appel l ants requested that the decision under
appeal be set aside and that the patent be revoked.

The respondent requested that the appeals be di sm ssed
(rmain request), auxiliary with the proviso that the
pat ent be maintained on the basis of clains 4 to 9 as
granted, being renunbered 1 to 6 (auxiliary request).

Reasons for the Decision

0902.D

The appeal s are adm ssi bl e.

oj ection under Article 100(b) EPC

For the essentials, no new argunents were presented
during the oral proceedings so that the Board sees no
reason to depart fromits provisional opinion, put
forward in the annex to the sumons to attend oral
proceedi ngs, where the Board indicated that the

i ndependent clains did not require that automatic

m | ki ng conti nues when a sensor has to be regarded as
bei ng defective.

Consequently, the ground for opposition based on
Article 100(b) EPC does not prejudice the maintenance
of the patent as granted.
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3. Fresh ground for opposition

Inits opinion G 10/91 (QJ EPO 1993, 420) the Enl arged
Board of Appeal has decided that fresh grounds for
opposition may only be introduced at the appeal stage
if the patentee agrees.

According to the further decision of the Enlarged Board
of Appeal G 1/95 (QJ EPO 1996, 615), in a case where a
pat ent has been opposed on the grounds set out in
Article 100(a) EPC, but the opposition has only been
substanti ated on the grounds of |ack of novelty and

| ack of inventive step, the ground of unpatentable

subj ect-matter based upon Articles 52(2) and (3) EPCis
a fresh ground for opposition and accordingly may not
be introduced into the appeal proceedings wthout the
agreenent of the patentee.

Since in the present case the patentee did not agree
thereto, the fresh ground for opposition based on
Articles 52(2) and (3) EPC is not introduced into the

appeal proceedings.

4. Novel ty

4.1 Novel ty has solely been disputed in relation with
docunent Db5.

As it is clear fromfigures 3 and 4 of D5, deviations
fromthe average do not lead to the inmediate
conclusion that the mlk neter signal is defective.

4.2 Thus, novelty of the subject-matter of the independent
claims 1 and 4 of the main request (as granted), and
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thus also of claim1l according to the auxiliary request
is given with respect to D5.

None of the other cited prior art docunents appears
prima facie to be novelty destroying for the subject-
matter of clains 1 and 4 of the main request (as
granted) and thus also of claim1l according to the

auxiliary request.

Cl osest prior art docunent

D3 is considered to be the closest prior art docunent.

D3 (colum 1, lines 1 to 7 and 16 to 25; Figure 1)
di scl oses the features of the prior art portion of
clainms 1 and 4 as granted.

D3 further teaches to process signals originating from
sensors (23 to 26) by nmeans of a conputer (27), to
check whet her and to what extend animal related
paranmeters exceed their respective predeterm ned val ues
(see colum 6, lines 8 to 30), wherein the
predeterm ned value is repeatedly redefined by the
progressive average of the rel evant val ues established
in the imedi ately preceding period of tine (see

colum 5, lines 37 to 43; claim 30).

D3 does not disclose how the reliability of the sensor
itself can be checked.

| nventive step - main request

The inplement of claim1l as granted differs fromthat
di scl osed by D3 in that:
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if a signal, transmtted by one or nore sensors, varies
to a certain extent to a defined average val ue, the
conputer indicates that said sensor/sensors has to be
regarded as being defective.

Thus, the problemto be solved is to inprove
reliability of the sensor / sensors. This problemis a
general problemconmon to all electronic contro
systens. The person skilled in the art in charge of
said problemis therefore in particular an engi neer
conversant with automatic m |l king equi pnents and for
the nore specific sensor probleman el ectronic engineer
conversant with electronic control systens using

Sensors.

D8 and nore particularly the section 2.5 (page 186)
thereof relates to reliability of intelligent sensor
systens. In said section, entitled "Reliability" it is
indicated that "The reliability can be further inproved
by intelligent data processing in the case of excessive
val ue of the data or their derivates, alarmfunctions
are activated".

Therefore, in order to inprove reliability of the
sensor systemof D3, a skilled person would apply the
teaching of D8 to D3.

It is obvious for a person skilled in the art, that a
val ue can only be said to be excessive if it is well
known what can be considered to be the normal val ue.

In this respect, D3 already proposes to determ ne the
deviation of a given actual sensor value with respect
to a predeterm ned value (see colum 6, lines 8 to 15),
whi ch therefore has logically to be considered as
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defining the normal value since it is used as
reference. Said predeterm ned value is defined in D3 as
bei ng the average of the relevant value (colum 5,
lines 37 to 44; claim30). Therefore, when applying the
teaching of D8 to D3, a skilled person would obviously
consi der the average of the relevant value to be the
normal (reference) value in order to determ ne whet her
or not an actual value should be considered to be

excessi ve.

Furthernore, it lies within the capability of a person
skilled in the art to determ ne by what extend a val ue
must vary with respect to the average value to be
consi dered as being excessive. This point has not been
di sputed by the respondent.

Since the systemdisclosed in D8 includes a conputer,
and since data processing also inplies a conputer, it
is inplicit that, in D8, the alarmfunction is conputer
generated, all the nore because the corresponding

m ni mum hardware configuration, as indicated in

Figure 1 of page 184, conprises solely a sensor, wres
and a conputer.

6.6 The respondent argued that D8 did not state that the
deviation of the value, in order to determ ne whether
it was excessive, should be conpared with an average
val ue rather than with a predeterm ned range (defined
i ndependently of the average val ue).

However, as stated in section 6.5 above, D3 already

i ndicates that a given actual sensor value is conpared
to the average of the relevant value to determ ne the
devi ation, so that there would be no reason for a
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skilled person to introduce a further criterion in form
of a range not linked to the average value, solely to
determ ne whether or not the deviation becones

excessi ve.

The respondent al so argued that D8 only indicated that
in case of excessive values alarmfunctions were
activated and that in D8 there was no indication that
this inplied that the sensors were therefore regarded
to be defective.

On the one hand, the feature of claim1 in suit which
reads "the conputer indicates that the said
sensor/sensors (23 - 26) has to be regarded as being
defective" is not a technical feature, but an

i ndi cation how a technical feature (the presence of a
signal indicating that a sensor signal has varied to a
certain extend to a defined average val ue) has to be
interpreted. However, this specific technical feature
(the presence of a signal indicating that a sensor
signal has varied to a certain extend to a defined
average value) is |ikew se disclosed in D8 (signa
activating an alarmfunction). Thus, the feature of
claiml referred to, is not a distinctive feature with
respect to D8.

On the other hand, D8 relates to the reliability of
intelligent sensor systens, and teaches that an al arm
function is activated to indicate that a sensor system
is no longer reliable. The Board holds that a skilled
reader which is provided with the indication that it is
no | onger possible to rely on a sensor system woul d
normal |y understand that said sensor systemis

def ecti ve.
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The respondent further argued that even if "alarnt
woul d be considered to nean "defective", D8 could only
indicate that the sensor systemas a whole is defective
and not that the sensor itself is defective.

The Board notes that the patent in suit is not able to
di stingui sh between these possibilities either. If for
exanple, in the patent in suit the wires transmtting
the signals were defective, the clained inplenent would
not be able to distinguish whether the wires or the
sensors as such are defective. Therefore, in the
nmeani ng of the patent in suit the term "sensor/sensors”
has to be considered as nmeaning the sensor system

Thus, the Board comes to the conclusion that by
applying the teaching of D8 to an inplenent according
to D3 a skilled person would unavoidably arrive at the
subject-matter of claim1 of the patent in suit, which

consequently does not involve an inventive step.

Additionally, the feature of claim4 of the patent in
suit, where reference is nade to "a signal, transmtted
by the sensor/sensors (23 - 26), or a conbination
thereof" clearly refers to a sensor system Thus, for
the sane reasons as indicated with respect to claiml
of the patent in suit and since, as indicated in
section 6.7 above, a skilled person would normally
understand from D8 that the activation of the alarm
function is an indication that the sensor systemis
defective, claim4 of the patent in suit does not

i nvolve an inventive step either.

Consequently the main request is not allowable.
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7. Auxi liary request

Claim1 of the auxiliary request corresponds to claim4
of the main request. Thus, for the reasons given in
section 6.10 above, the subject-matter of claim1 of
the auxiliary request does not involve an inventive
step and consequently, the auxiliary request is also
not al |l owabl e.

Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The patent is revoked.

The Regi strar: The Chai r man:
G Magouliotis C. Andries
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