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Summary of Facts and Subm ssi ons

2681.D

Wth its decision dated 24 Septenber 2002 and posted on
28 Cct ober 2002 the Qpposition D vision naintai ned
Eur opean Patent No. 0 877 130 in anended formon the

basis of the follow ng new claim1l which was anended,

with respect to claim1l as granted, by addition of the

under | i ned passages:

"1.

A flooring system conprising a plurality of
rectangul ar floor panels (1,2) which are
nmechani cal |y connectable to each other in parallel
rows al ong adjacent |ong edges (3,4) and short
edges (3',4'), respectively, of the panels, said
fl oor panels being provided with neans for
mechani cal ly | ocki ng together their |ong edges
(3,4) as well as their short edges (3 ,4') in a
first direction (Dl) at right angles to the

princi pal plane of the panels (1,2), thereby
formng first mechanical connections between the
panel s (1,2), characterised in that each panel, at
a rear side thereof, being provided:

(1) with a locking strip (6,6") at one |ong edge
(3) and at one short edge (3'), each locking strip
being integrally formed in one piece with the
panel (1,2) and form ng an extension of a |ower
part of the correspondi ng edge of the panel (1,2)
and extendi ng t hroughout substantially the entire
| ength of the correspondi ng edge of the panel and
being provided with a projecting | ocking el enent
(8), and
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(i) wth a | ocking groove (14,14') at an opposite
| ong edge (4) and at an opposite short edge (4'),
each | ocking groove (14,14') extending parallel to
and spaced fromthe corresponding edge (4,4') and
bei ng open at a rear side of the panel (1,2), said
| ocking strips (6,6") and | ocking grooves (14, 14")
form ng second nechani cal connections |ocking the
panel s to each other in a second direction (D2)
parallel to the principal plane and at right
angles to the joint edges (3,4;3 ,4"), such that a
strip (6,6") of a first one (1) of two joined
panel s projects on the rear side of the second
panel with its |locking element (8) received in the
| ocki ng groove (14,14') of the second panel (2),

that the first nmechani cal connection allows nutua
di spl acenent of the panels (1,2) in the direction
of the long and the short edges (3,4),

t hat the panels, when joined together along their
| ong edges (3,4), can occupy a relative position
in said second direction (D2) where a play (D)

exi sts between the | ocking groove (14) and a

| ocki ng surface (10) on the | ocking el enment (8)
that is facing the | ong edges (3,4), such that

al so the second nechani cal connection all ow nutual
di spl acenent of the panels (1,2) in the direction
of the long edges (3,4),

t hat the panels, when joined together along their

short edges (3',4'), can occupy a relative

position in said second direction (D2) where a

play (D) exists between the | ocking groove (14)

and a | ocking surface (10) on the | ocking el enent
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(8) that is facing the short edges (3 ,4'), such

that al so the second nechani cal connection all ow

nut ual di spl acenent of the panels (1,2) in the

direction of the short edges (3 ,4"),

t hat the second nmechani cal connection along the

| ong edges (3,4) is so conceived as to allow the
| ocking elenent (8) to | eave the | ocking groove
(14) if the panel (2) associated with the | ocking
groove (14) is turned about its |ong edge (4)
angularly away fromthe strip (6),

t hat the second nechani cal connection along the

short edges (3',4') is so conceived as to all ow

the | ocking elenent (8) to | eave the | ocking

groove, if the panel (2) associated with the

| ocki ng groove, is turned about its short edge (4')

angularly away fromthe strip (6), and

that each | ocking strip (6') at the short edges
(3,4") is flexible and resilient such that two
panels (1,2), having already been nmechanically
joined to a comon | ong edge of a third panel, can
be nechanically joined together at their adjacent
short edges (3',4') by displacing said two panels
hori zontal ly towards each other, while resiliently
urging the flexible strip (6') at one (3') of said
short edges downwards, until said adjacent short
edges (3',4') of the two panels (1,2) have been
brought into conpl ete engagenent with each ot her
hori zontally and the | ocking elenment (8) at said
one short edge (3') thereby snaps into the | ocking
groove (14') at the second short edge (4')."



2681.D

- 4 - T 1142/ 02

The Opposition Division found that, whereas claim1l as
granted contai ned subject-matter extendi ng beyond the

di scl osure of the earlier European patent application

94 915 725.9, published as WD 94/ 26999 (docunent D1),
form ng the parent application fromwhich the patent
under appeal was divided, the grounds of opposition,
nanmely insufficient disclosure, added subject-matter

and | ack of novelty and inventive step did not

prejudi ce the mai ntenance of the patent in anended form
Wth regard to novelty and inventive step the foll ow ng

prior art was taken into consideration:

SE- A- 450 141

GB-A-2 256 023

US- A-4 426 820

JP- A-3-169 967 and English transl ation thereof
DE-A-1 212 275

DE- C-3 343 601

DE- A-2 238 660

GB-A-1 430 423

D10: US-A-2 430 200

BB8I8HRRE

An appeal was | odged agai nst this decision by the
Proprietor of the patent (hereinafter denoted Appell ant
01) on 20 Novenber 2002 and the appeal fee was paid on
t he sane day. The statement of the grounds of appeal
was received on 25 February 2003.
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Further appeals were filed by Qpponents I, I, I1I, 1V,
VI and VIII, hereinafter denoted Appellants 02 to 07.
The rel evant dates for these appeals are as foll ows:

appeal appeal st at enent of
filed: fee paid: grounds of
appeal received:

Opp |/ App 02 13.11.02  13.11.02  28.02.03
Opp I1/App 03  30.12.02  30.12.02  27.02.03
Opp I11/App 04 26.11.02  26.11.02  05.03.03
Opp |V/App 05  06.12.02  06.12.02  25.02.03
Opp VI/App 06  04.12.02  06.12.02  25.02.03
Opp VIII/App 07 27.11.02  27.11.02  28.02.03

I n response to a conmuni cation issued by the Board
under Article 11(1) RPBA on 19 February 2004 the
Appel |l ant 01 submitted new cl ai ns, and correspondi ng
anmended descriptions, according to further auxiliary
requests 1, 2 and 4, as annexes 1, 2 and 3 on

8 COct ober 2004.

Oral proceedi ngs took place on 10 Novenber 2004. The
prior art taken into consideration for novelty and

i nventive step was unchanged.

Appel l ant 01 requests that the decision under appeal be
set aside and that the patent be mai ntained as granted,
auxiliarily on the basis of auxiliary request 1 and 2
filed as annexes 1 and 2 on 8 Cctober 2004, or, as
auxiliary request 3, that the appeals of the Opponents
be dism ssed, or, as auxiliary request 3, that the
deci si on under appeal be set aside and that the patent
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be mai ntai ned on the basis of the docunents filed as
annex 3 also on 8 COctober 2004.

The Appellants 02 to 07 request that the decision under
appeal be set aside and that the patent be revoked.

The argunents presented by Appellant 01 can be
sumari zed as foll ows:

Granted claim 1l was based on claim1 of D1 which
defined all features necessary for a joint at the two

| ong edges of the panel, including the play. Concerning
the joint at the short edge the description teaches, on
pages 10 and 16 to 17, that the snap connection
requires a conpl ete engagenent of the edges w thout
mentioni ng any play at the short edge. It was clearly
taught on page 13, lines 16 to 23, that the panels had
to be longitudinally displaceable for the snap joint
which, owing to the flexibility of the strip, does not
need to have any play itself. Wen the panels are

di sconnected in the reverse order of assenbling, as
mentioned in lines 4 to 7 of page 8 and in lines 6 to 8
of page 14 of D1, only the | ong edges nust be angl ed
out, thereby requiring a certain anount of play at the
| ong edges only. Moreover, the disassenbly was referred
to on page 6, lines 1 to 3, as one of several objects
to be achieved by the invention defined in all of the
clainms, rather than in claim1l1l only. The reference to

t he nechani cal connections "of the aforenentioned type"
in claim1l6 of D1, which clains a joint at all four
edges, was to be understood as defining the basic
features of the joint, rather than to include each and
every feature thereof.
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A disclosure for the method of joining the short sides
of the panels by a snap joint involving a flexible
strip which is integrally formed with the strip panel
("one piece snap enbodi nent”) was found on page 12,
lines 11 to 24, for the integrally fornmed flexible
strip and on page 13, lines 16 to 23, for the snap
joint. It was evident fromthe formnulation "Wen using
a material ..." inlines 18 to 20 of page 18 that the
integrally fornmed strip need not be of a rigid materi al
whi ch woul d not all ow bending of the strip.

Li kewi se, it was evident frompage 8, lines 27 to 31,
that the additional strip belowthe integrally forned
strip shown in figure 5 was a preferred feature only.

The cl ai ned system was novel vis-a-vis docunent D6

di scl osi ng a tongue-and-groove joint having a | ocking

groove at the tongue, rather than at the rear side of

the panels, thereby failing to allow separation of the
panel s by angling about the | ong edge so that the

| ocki ng el enent | eaves the | ocking groove.

The inventive step was to be seen mainly in a flooring
system whi ch was specifically adapted for a conbination
of different connecting nmethods of the same panels at
its long and short edges. This was not suggested by the
prior art primarily relied upon for obviousness, nanely
D3, D4, D6 and D9. D3 provided for connections of
panel s made of a rigid material, excluding any

conbi nation with D6 which concerns rubber panels.

Mor eover, such a conbination would not |lead to the

cl ai mred system because D6 had the groove at a

proj ecting tongue of the groove panel, rather than at
the rear side of the panel itself. For the same reason
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a conbination with the systemof D4, disclosing an
angling connection at all four sides w thout any

| ongi t udi nal displ acenent, would not |lead to the
subject-matter of claim1. Mreover, D4 disclosed a
perfect systemfor connecting panels at all four sides
t her eof which woul d not require any nodification. D9
di scl osed a snap connection involving a flexible strip
on the upper side of the panels which was difficult to
i npl enent in D3 or DA4.

The Appellants 02 to 07 submtted essentially the

foll owi ng argunents:

Regarding the requirenents of Article 76(1) EPC it had
to be taken into consideration that no distinction was
made, in D1, between the joints at the short edges and
those at | ong edges (see figures 2 to 4) and that there
was no disclosure of a joint wthout play. Thus, the
play referred to in claim1l of D1 and descri bed

t hroughout this docunent as an inherent part of the
second nechani cal connection nust apply to the joint at
all four edges of the panels. This was confirned by
claim 16 making reference to the connections "of the
af orenenti oned type". Moreover, the play was a feature
of the joint itself, irrespective of the manner in
which the joint was used to connect the panels, i.e.
angling or snapping. Since the systemof claim1l was
not limted to a particular joining nethod, the joints
could also be effected by joining the panels at the
short edges first, by angling or snapping, and

t hereafter displacing the new panel towards the |ong
edge of a previously laid panel until both | ong edges
are connected by snap action. It followed fromthe
description on page 13, lines 16 to 23, that in this
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case the displacenent along the short edge woul d
require play at the short edge. This also applied to

t he di sassenbly by angling out. As a consequence, any
system not including the play between the joined panels
at both the long and the short edges related to

subj ect-matter extendi ng beyond the contents of the
earlier application D1.

An integrally forned, flexible |ocking strip was
nei t her shown in, nor described in connection with, any
of the figures of Dl1. The description on page 12,

lines 23 and 24, did not nention flexibility, and the
enbodi nent of figure 5 involved rigid rather than
flexible locking strips. Further, the joints at al
edges were described to be of the sane type and there
was, therefore, no basis for having an integrally
formed flexible strip at the short edge only, as
defined in claim1.

Moreover, an integrally fornmed | ocking strip was
disclosed in DL only in conbination with an additional
separate strip therebelow, as shown in figure 5 which
was the only figure depicting the integrally fornmed

| ocking strip, and taught to elimnate any unevenness
in the joint, thereby achieving one of the objects of
t he invention specified on page 5 of D1.

Since there was no di sclosure of a panel involving an
integrally fornmed flexible strip, the skilled person
was unable to construct the snap connection in this
case. In particular, it was not clear how the hard
mat eri al of the panel should be made flexible and
resilient, and how the | ocking el ement and | ocking
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groove of figure 5 should be redesigned to allow for
t he snap acti on.

The subject-matter of claiml was not new in view of
docunent D6 disclosing a flooring systeminvol ving
resilient panels having flexible integrated strips at
two edges and correspondi ng | ocki ng grooves at the

ot her two edges. The panels were described as being
relatively displaceable along the | ong edges with play
bei ng defined by the difference between di nensions "b"
and "a" in figure 2 for a snap engagenent at the short
edges. The tongue-and-groove connection of figure 2
enabl ed the panels to be dismantled, w thout causing
damage, by an angling novenent whereby the | ocking

el ement at one panel would | eave the | ocking groove at
t he ot her panel .

As to inventive step, either D3, D4 or D6 could be
taken as the starting point. D3 disclosed panels, which
could be floor panels, for connection at their |ong
edges by an angling novenent to bring a groove at one
panel into engagenment with a | ocking element at a
projecting strip of an adjacent strip panel. A
connection at the short sides, which was not descri bed
but clearly required for use as floor panels, was
suggested by D6 or D9. D6 disclosed a relative

| ongi t udi nal displ acenent of the panels for snap
connection at the short edges, which could easily be

i npl emented in D3 because the panels of D3 had to be

| ongi tudi nal Iy di spl aceable for correction when | aying
t he panels. D9 disclosed a snap connection involving a
flexible strip which could be used at any edge of a
panel. The flooring systemof D4 required, as shown in
figure 17, a rather cunbersone operation for connecting
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the panels at all four sides, nmaking it desirable to
sinmplify the joining at the short edges so as to have
to mani pul ate only one panel at a time. A solution to
this problemwas again suggested in D9 for panels nmade
i kewi se of plastic material by making the base,
corresponding to the extended | ower edge of D4,
resilient to allow for the deformation required when
connecting the panels by snap action. Likew se, D6
provi ded a suggestion for snap connection specifically
at the short edges of the panels, naking use of the

rel ative displaceability of the panels along their |ong
edges. The flooring systemof D6 was problematic with
regard to the roomrequired for the sliding connection
of the panels at their |ong edges and to the
possibility of disassenbling the panels w thout damage.
A solution to both problens was suggested by the
angling joint disclosed in docunents D3 and D4.

Reasons for the Decision

2681.D

The appeals conply with the provisions of Articles 106
to 108 EPC and of Rules 1(1) and 64 EPC and are,
t herefore, adm ssible.

Mai n request - Added subject-nmatter
(Articles 76(1) and 123(2) EPC)

Since the patent under appeal is based on a divisional
application fromearlier European patent application

94 915 725.9, published as WD 94/ 26999 (docunent D1),
the provisions of Article 76(1) EPC have to be conplied
wi th. According to the appeal ed decision claim1 of the
patent as granted, corresponding to claim1l of the
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present main request, was not allowed as conprising
subj ect-matter extendi ng beyond the disclosure of D1 by
claimng a flooring systemw thout the two underlined
features in the above cited text of claim1 which
essentially concern the joint at the short edges as (a)
havi ng pl ay between the | ocking groove and the | ocking
surface on the | ocking elenment and (b) being conceived
to allow the | ocking elenent to | eave the | ocking
groove when angling up the panel associated with the

groove.

It was essentially argued in the appeal ed deci si on and
by the Appellants 02 to 07 that no distinction was nade,
in D1, between the joints at the short edges and those
at the long edges. There was no disclosure of a joint

wi t hout both features which were presented as being
essential. Thus, both features (a) and (b) referred to
inclaiml of DI and described throughout this docunent
as inherent parts of the second nechani cal connection
must apply to the joint at all four edges of the panels.

It is true that the two omtted features were present
inclaiml of DI without having reference to a
particul ar edge of the panels, giving the inpression
that the joint at any edge of the panels should include
t hese features. However, it wll have to be determ ned
on the basis of the content of document D1 as a whol e,
rather than on claim1 al one, whether the skilled
person was taught that every joint should have the
above features (a) and (b).

A further consideration of the clainms of D1 reveals
that a joint at all four edges is specifically referred
toin claim116, rendering it questionabl e whether the
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definition of the joint in claiml should apply to al
four edges of the panel. C aim 16 does not define the
joint in detail but refers toit, in particular to its
first and second nechani cal connection, as being of the
"af orenentioned type". Even if this suggests that the
joints at all four edges should be the sane, the
content of the disclosure wll essentially depend on
the description rather than on the clains, the
princi pal purpose of which being to define the matter
for which protection is sought (Article 84 EPC)

The description of DL refers to various forns of the
panels or joints, including those having separate or
integrally fornmed strips with rounded or sharp edges,
and various nethods of |aying the panels, such as
angling or snapping connections. Panels with integrally
formed strips, as defined in claim1 of the main
request, are generally referred to on page 12, |lines 23
and 24 of D1, and specifically on page 8 with reference
to panels to be laid according to the angling nethod
shown in figure 5. A conbination of angling and
snappi ng connections is described on page 10, lines 6
to 19, and with reference to figures 2 and 3 on pages
15 to 17 of Dl. Regarding features (a) and (b), it
follows fromthe description on page 13, lines 16 to 23,
that it is the function of the "play-feature" (a) to

al l ow "mutual displacenent of the panels 1,2 in the
direction of the joint, which considerably facilitates
the |l aying and enabl es joi ning together the short sides
by snap action". It is thereby nade clear that the play
serves the purpose of allow ng the nutual displacenent
of the panels in the direction of the joint, which
means that in case of a conbination of angling and
snappi ng connections the joint at the angl ed edge

2681.D
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shoul d have some play in order to allow di splacenent
along this edge required for the snap joint at the

ot her edge. Feature (b) is described on page 9, lines 3
to 15, and page 16, lines 13 to 22, as being preferred
for dismantling the panels by an angling novenent,
corresponding to a |likew se preferred feature for
joining the panels by angling. It can, therefore, be
concluded that the role of the features (a) and (b), as
di scl osed in D1, concerns the | ong edges when joini ng

t he panels by angling at the | ong edges and snappi ng at
t he short edges.

Since the flooring systemof claim1l defines the joint
at the long edges as allowi ng the |ocking elenent to

| eave the | ocking groove when angling up the panel
associated with the groove and the joint at the short
edges as being a snap joint involving flexible and
resilient strips, the clainmed systemis clearly
directed to one being specifically adapted for angling
joints at the |long edges and snap joints at the short
edges. It is evident for a skilled reader of D1, from
t he above identified description of the role of
features (a) and (b), that in the flooring system as
defined in claim1 both features apply to the |ong
edges only and, having no correspondi ng rol e when
joining the panels by angling at the | ong edge and
snappi ng at the short edge, need not be present at the
short edges.

Appel l ant 06 argues that, whilst the clainmed system may
be adapted for providing joints by angling at the |ong

edges and snapping at the short edges, it is in no way

[imted to such connecting nethods but provides for the
ot her types of joints derivable from D1, such as
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angl i ng/ angl i ng, snappi ng/ snappi ng and angling at the
short edges w th subsequent snapping at the | ong edges,
whereby the joint at the short edge would |ikew se
require the presence of features (a) and (b). This
argunent i s not convincing because the skilled person
is aware that a systemspecifically designed to operate
in a particular way does not have to be defined by
features required for other ways of operation.

Claim1l of the main request defines, at the short edge
of the panel, a locking strip which is integrally
formed in one piece with the panel and which is
flexible and resilient to be urged downwards until the
| ocki ng el enent snaps into the | ocking groove provided
at the short edge of the other panel. It was argued by
t he Appellants 02, 06 and 07 that such a "one-piece
snap enbodi nent"”, at the short edge only, was not

di scl osed in docunent D1, thereby giving rise to an
obj ection under Article 76(1) EPC

It is true that an integrally forned, flexible |ocking
strip was neither shown in, nor described in connection
with, any of the figures of DL. The only enbodi nent
having integrally formed | ocking strips at both edges
is that of figure 5 involving panels with rigid

| ocking strips which are fitted together by angling at
t he short and | ong edges. However, integrally forned

| ocking strips are generally referred to as an
alternative to the separate | ocking strips in |ines 23
and 24 of page 12. There is no reference, in this
passage, to the enbodi nent of figure 5 and the skilled
reader has, therefore, little reason to assune that
this alternative should apply only to the inflexible

| ocking strips of figure 5. Rather, it wll be
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understood in the usual way as an alternative to the
separate strip shown in figures 1 to 3, not affecting
the other features of the strip such as its shape and
flexibility.

This is not in contrast to the |laying nethod by angling
in the panels, as shown in figure 5 and described in
lines 18 to 32 of page 18 which specifically states
that this nethod should be used "when using a materi al
whi ch does not permt downward bending of the strip",
t hereby suggesting that the integrally formed strip
could al so be flexible, for exanple when sel ecting an
appropriate material of the panel, in which case the
 ayi ng nethod would not be limted to the angling
procedure. Further, the reference in claim13 of Di,
specifying the flexible strip, to claim5 which is
directed to a strip being made of a material different
fromthat of the strip panel, is a limtation of the

i ntended protection rather than of the disclosure.

It is further observed that claim 1l does not specify
that the integrally formed flexible strips are provided
at the short edges of the panels only. In fact, the
presence of such strips at the short edges does not
exclude that the integrally fornmed strips at the |ong
edges are |ikew se flexible, which may indeed be the
case since they are nade of the sane panel material as
the strips at the short edges.

A further objection under Article 76(1) concerns the
al l eged |l ack of disclosure in D1 of an integrally
formed | ocking strip without the additional strip or
band therebel ow, as shown in figure 5 and described in
the first paragraph of page 18 of D1. It is, however,
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evident fromthat description that the additional strip
does not play a role in providing a flooring system as
clainmed which is specifically adapted to a particul ar
nmet hod of laying and joining the panels, but has to
conpensate for thickness variations of the panels for
elimnating any unevenness in the joint, thereby
relating to a separate "particular" object of the
invention as specified on page 5 of D1, rather than to
one of the primary drawbacks to be overcone, as
mentioned in the text bridging pages 4 and 5. Further,
the description in lines 15 to 17 of page 18 states
that the panels may al so rest on their undersides only,
if made plane, and the general nention of the
integrally formed strip on page 12, lines 23 and 24,
makes no reference to such an additional strip. It is,
therefore, evident fromthe description of D1 as a
whol e that the additional strip belowthe integrally
formed strip is optional

Since no other problens of added subject-matter are
recogni sed, the clains of the main request are not open
to objection under Articles 123(2) and 76(1) EPC

2.4 Mai n request - sufficiency of Disclosure
(Article 83 EPQC)

An objection as to insufficiency of disclosure was
rai sed by Appellant 04, arguing that, as there was no
di scl osure of a panel involving an integrally forned
flexible strip, the skilled person was unable to
construct the snap connection in this case. In
particular, it was not clear how the hard material of
t he panel should be nmade flexible and resilient, and

2681.D
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how t he | ocking el enent and | ocking groove of figure 5
shoul d be redesigned to allow for the snap connecti on.

The alternative of providing an integrally formed strip
is referred to in paragraph 0047 of the patent which
exactly corresponds to the above nmenti oned passage on
page 12, lines 23 and 24, of Dl1. As set out supra, the
skilled reader will understand this passage in the
sense that, other than being integrally forned, the
strip should correspond to the separate strip described
in detail with reference to the figures 1 to 3. He wll
be aware that a thin and long strip having di nmensions
conparable to those of the separate strips shown in
figures 2 and 3 and being nade, as the entire panel,
fromconpact lam nate will be flexible enough to allow
a downward defl ection for the snap connection, and that
t he | ocking el enent should preferably have an inclined
portion corresponding to portion 36 in figures 2 and 3
for deflecting the flexible strip when horizontally

di spl acing the new panel towards its final |ongitudinal
position, as specified in step S2 of claim1.

It is, therefore, concluded that the objections under
Article 83 EPC do not prejudice the nmaintenance of the
patent on the basis of the main request.

Mai n request - Novelty (Articles 52 and 54 EPC)

Appel lants 02, 03, 04 and 06 made reference to docunent
D6 and essentially argued that the tongue-and-groove
joint shown in figure 2 for all four edges of the
panel s was identical to that defined in claim1l and
al l owed the panels to be dismantled by angling out at
the |l ong edges and to be joined at the short edges by
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relative displacenent along the already joined | ong
edges into a snap engagenent at the short edges.

Docunent D6 di scloses a flooring system conpri sing
panel s nade of a resilient material such as rubber and
havi ng, on two adj acent edges thereof, a tongue for
engagenent of a correspondi ng groove provided at the
other two edges. It is not disputed that this tongue-
and- groove connection provides a first nechani cal
connection of the panels in a direction perpendicul ar
to the principal plane of the panels and a second
mechani cal connection in a direction parallel to this
pl ane and at right angles to the joint edges. There is,
however, a difference between the second nechani cal
connection of D6 and that of claim1l. In D6 the second
mechani cal connection can be considered, as argued by
the Appellants, as being forned by the resilient
portion of the groove side of the panel or "strip
panel " bel ow the groove, formng an integrally forned
flexible strip provided with a |ocking elenent of width
"a" in figure 2, engaging the correspondi ng "l ocki ng"
groove of wdth "b" formed at the downward facing side
of the tongue at the tongue side of the panel or
"groove panel". Since the |ocking groove is at the
tongue, it is not at the rear side of the panel which,
according to paragraph 0021 of the patent, is defined
as being | ocated behind or underneath the front side,
and the flexible strip of the "strip" panel, therefore,
does not project on the rear side of the "groove" panel,
as defined in claiml.

This difference has an effect on the way the panels may
be joined and dismantl ed. Wereas the position of the
| ocki ng groove at the rear side of "groove" panel
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allows the panels to be joined and di smantl ed by
angling the groove panel so as to bring its | ocking
groove into and out of engagenent with the | ocking

el enent at the locking strip of the other panel, the
panel s of D6 are joined at their |ong edges, as set out
in the | ast paragraph of colum 2, by inserting the
tongue of one panel into the groove of the other panel
and thereafter sliding the one panel along the |ong
edge of the other panel.

D6 is silent about how to dismantle the panels but the
obvi ous way would be to do it in the reverse order of

joining, i.e. by relative displacenent of one panel
along its long edge until its tongue | eaves the groove
of the other panel. It may be true that the panels can

al so be dismantl ed by angul ar novenent of one panel
with respect to the other, as argued by the

Appel lants 02, 03, 04 and 06. However, the panels
cannot be said to be specifically adapted to be joined
and dismantled in this way, as defined in claim1,
because the angul ar novenent will lead to an undefi ned
deformation of the angl ed panel and eventually draw the
entire tongue out of the groove in the other panel,

t her eby sinultaneously releasing the first and second
nmechani cal connections, rather than releasing the
second mechani cal connection independently of the first
connection by angling the | ocking groove at the
under si de of one panel out of engagenent with the
projecting | ocking el enment at the other panel.

Since the other avail abl e docunments do not disclose a
system as defined in claim1l either, the subject-matter
of claiml1l is considered to be new
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Mai n request - Inventive step (Articles 52 and 56 EPC)

As set out above, claim1l of the appeal ed patent
defines a flooring system having panels wth a
particul ar arrangenent of an integrally formed | ocking
strip at one short and one | ong edge and a | ocking
groove at the other short and | ong edges, which
arrangenent nakes the systemparticularly adapted for

j oi ning and di sassenbling by angling at the | ong edges
and joining by snapping at the short edges, allow ng
the use of basically the sane joint at all edges. The
angling joint between two panels is fornmed by
engagenent of a |ocking elenent at the |locking strip
extending fromthe | ower part of the |ong edge of one
panel, as defined in feature (i) of claiml1l, with the
| ocki ng groove forned at the rear side of the other
panel, as defined in feature (ii) of claim1, when the
ot her panel is turned about its |ong edge, which is
made possible by the play between the | ocking groove
and a |l ocking surface at the | ocking elenment. The sane
pl ay enabl es the other panel to be displaced relative
to the one panel along its | ong edge, thereby allow ng
the | ocking elenent at the flexible |ocking strip at

t he short edge to snap into the | ocking groove at the
short edge of an adjacent panel. The panel s can,
therefore, be easily laid and nay al so be dismantl ed,
at least at the joint along their |ong edges, w thout
causi ng damage to the panels.

An obj ection under Article 56 EPC was rai sed by all of
the Appellants 02 to 07 and based essentially on a
conbi nation either of docunment D3 with D6 or D9, of
docunent D4 with D9 or D6 or of document D6 with D3 or
4.
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Docunment D3 describes a joint between the adjoining

| ong edges of two simlar panels. The joint is forned
by a tongue at one panel being inserted into a groove
at the other panel. In order to restrict separation of
t he panels, the one panel has a rib at a rebate
cooperating with a recess in a projection of the | ower
edge of the other panel. The joint between the panels
is effected by tilting the one panel relative to the
ot her panel with the tongue partially inserted into the
groove for locating the rib in the recess. In this
respect the joint corresponds to the clainmed joint at
the | ong edges, as set out above.

A joint at the short side edges of the panels is not
described, but it is stated that the panels and joints
"may be used in any application where controlled
spacing of the panels is desired to allow for expansion
of the panels such as flooring,..." (Page 7, | ast

par agr aph). Appellant 05 argues that a suggestion for a
joint at the short edges, which was clearly required
for flooring applications, was provided by D6,
disclosing a joint at the |ong edges including play
allowing a relative | ongitudinal displacenment of the
panel s for snap connection at the short edges. Since
the panels of D3 had to be I ongitudinally displaceable
as well for correction when laying the panels, the only
nodi fication required was to nake the projection of D3
resilient, for exanple by reducing its thickness, to
all ow for snap connection at the short edges.

These argunents are not convincing. Wilst the
application to flooring is nentioned, it remains
uncl ear which type of flooring would require a joint
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allowing for a defined separation of the panels,

t hereby providing a gap between the facing upper edges
of the panels. In any case, the provision of a snap
joint at the short edges of the panels cannot be

consi dered as being obvious. First, there is no
description of a relative |longitudinal displaceability
of the panels when joined at their |ong edges. Such a
joint cannot be said to be inplicit because the panels
could be correctly positioned before being joined. The
| ongi tudi nal displaceability is, however, a condition
for a snap joint at the short edges. Second, if there
was a desire for providing a joint at the short edges,
t he skilled person would not take docunent D6 into
consi deration because of its inconpatibility regarding
the material of the panel, a resilient material such as
rubber being required for the resilient tongue-and-
groove joints integrally formed with the panel in D6.
Rat her, the skilled person would turn to a docunent
disclosing a joint at the short edges for the sane type
of panels and joints at the | ong edges, such as
docunent D4 or D7, suggesting an angling joint simlar
to that at the long edges (D4) or a joint providing a
| ocki ng engagenent at right angles to the short edges
only (D7).

Docunment D4 di scl oses panels having joints at all four
edges involving locking strips wth |ocking el ements
engagi ng | ocki ng grooves. As shown in figure 17 and
described in colum 3, lines 11 to 21, and colum 5,
lines 35 to 51, the panels are adapted to be joined at
both the | ong and short edges by an angul ar novenent

i nvol ving a | ongitudi nal displacement of one panel wth
respect to an adjoining panel in inclined position



2681.D

- 24 - T 1142/ 02

before being | owered by angling both panels down
si mul t aneousl y.

It may be true that, as argued by Appellant 02, the
joints of D4 require a rather cunbersone joining
procedure for connecting the panels at all four sides
because at |east two panels nust be mani pulated at a
time, making it desirable to find a sinpler way of
providing a joint at all four edges of a panel. It is,
however, not clear why the skilled person should turn
to a docunent such as D9, disclosing a joint at two
edges of the panel only, when striving for an

i nprovenent for joints at all four edges. Mreover, an
application of a corresponding joint to the short edges
of the panels in D4 would require not only a

consi derabl e redesign of the joint at the short edge of
the panels to allow for a snap connection instead of an
angl ing connection but also a displaceability of the
panel s along their | ong edges which should be prevented
in D4 (see colum 4, lines 7 to 9).

A consideration of docunent D6 woul d nmake nore sense
because this docunent also provides joints at all four
edges of the panels. However, the integral resilient

t ongue- and-groove joints of D6 involve the choice of a
particularly resilient material such as rubber for the
panel, which is inconsistent with the nore rigid

pl astics material of the panels in D4. Mreover, as set
forth above when di scussing D6 for novelty, the tongue-
and-groove joint of D6 would differ fromthat defined
inclaiml of the patent in that the | ocking groove
woul d be at the rear side of the tongue, rather than at
the rear side of a panel as defined in paragraph 0021
of the patent. As a consequence, the joint would be
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suitable for a snap connection at the short edge only,
whereas the structural features of the clainmed joint,
as defined by the features (i) and (ii) in claim]1,
provi des for an angling connection at the | ong edges
and for a snap connection at the short edges.

Appel lants 02, 03, 04, 06 and 07 all present an
argunent based on docunent D6 as cl osest prior art,
whereby an angling joint at the | ong edges was obvious
in view of docunents D3 or D4 in case there was
insufficient roomfor assenbling the panels along their
| ong edges in the way disclosed in D6 or for

di sassenbly wi t hout damagi ng the panel s.

This argunment fails for several reasons. There may be
probl ems in assenbling and di sassenbling the panels of
D6 under certain circunstances, but neither D3 nor D4
refers to such a problem It is, therefore, not clear
why a skilled person should consider these docunents,
all the nore as the identical structure of the joint at
the long and short edges of the panels in D6 suggests
that the nmentioned problens could easily be overcone by
assenbl i ng and di sassenbling both joints in the sane
way, i.e. by snapping the tongue into the groove at the
| ong edges for assenbly and pulling it out again for

di sassenbly, which due to the shape of the tongue seens
to be possible without causi ng damage. No nodification
of the joints at the |ong edges to correspond to those
of D3 or D4 would, therefore, be required for such a

di fferent operation.

Further, since neither D3 nor D4 discloses that the
angled joint at the | ong edges of the panels enabl es
the panels to be displaced in the direction of the |ong
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edges and such a displaceability shall even be
prevented in D4 (see colum 4, lines 7 to 9), the known
angl ed joint would not be considered as being suitable
for a conbination with a snap joint at the short edges,
as in D6, which requires such a displacenent. Even if,
despite these problens, the skilled person would

consi der nodifying the angled joint at the | ong edges
of D3 or D4 for incorporation in the panels of D6, he
woul d not arrive at the flooring systemof claim1l
because of the remaining differences at the short edges
where, according to D6, the groove is at the rear side
of the tongue, rather than at the rear side of the
panel , as specified in claim1, corresponding to the
joint at the |ong edge.

The Board therefore cones to the conclusion that the
argunents of the Appellants 02 to 07 are based on
artificial conbinations of various features of the
prior art picked out of their context. Indeed, as
outlined by Appellant 01, the prior art discloses
joints involving angling (D3, D4, D7, D8), sliding (D6),
snappi ng (D5, D6, D9, D10), or mneking use of separate
connectors (D2), but with the exception of D6 not a
single one of the known joints is adapted to nore than
one type of joining, as is the case in the patent under
appeal providing a joint adapted for connection by
angling at the |long edges and for connection by
snappi ng at the short edges of a panel. The only
exception, the tongue-and-groove joint of D6, requires
a special (resilient) material of the panels and is
adapted to a particular conbination of sliding at the

| ong edges and snapping at the short edges but cannot
provi de a pointer towards an angling joint since it is
nei ther intended nor suitable for such a type of joint.



- 27 - T 1142/ 02

Claim1 of the main request is, therefore, considered
to neet the requirenents of inventive step.

5. Further requests
Since the grounds of opposition do not prejudice the
mai nt enance of the patent as granted, the nain request

can be allowed and there is no need to deal with the

auxiliary requests.

Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The patent is naintained as granted.

The Regi strar: The Chai r man:
R Schumacher C. T. Wlson
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