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Appellant: SMS Demag AG
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Representative: Valentin, Ekkehard, Dipl.-Ing.
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Summary of Facts and Submissions

I. With decision of 29 October 2002 the opposition

division rejected the opposition against European

patent No. 0 685 279 and maintained the patent in its

granted form; the written decision was posted on

5 November 2002.

II. Against the above decision the opponent lodged an

appeal on 6 January 2003 paying the fee on the same day

and filing the statement of grounds of appeal on

28 February 2003.

III. With letter dated 7 March 2003 the proprietor of the

patent declared that he no longer approves the text in

which the patent has been granted and will not submit

an amended text of it.

Reasons for the Decision

1. The appeal is admissible.

2. The Board cannot decide whether the appeal is wholly or

partially justified. The patent proprietor withdrew his

approval of the text of the patent as granted during

the appeal proceedings and at the same time stated that

he would not be submitting an amended text. There is

therefore no text of the patent on the basis of which

the Board can consider the appeal: under Article 113(2)

EPC the European Patent Office must consider the

European patent only in the text submitted to it, or

agreed, by the proprietor of the patent, see

T 0073/84,OJ EPO 1985, 241.
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3. Since the text of the patent is at the disposition of

the patent proprietor, a patent cannot be maintained

against the proprietor's will. If the patent proprietor

withdraws his approval, expressed before the first

instance, of the text of the patent as granted and

declares that he will not be submitting an amended

text, it may be inferred that he wishes to prevent any

text whatever of the patent from being maintained.

4. However, the patent proprietor cannot terminate the

proceedings by telling the EPO that he is surrendering

the European patent, since this is not provided for in

the Convention. Thus he would only be able, as far as

national law permitted, to surrender the patent vis-à--

vis the national patent offices of the designated

Contracting States under the relevant national law.

5. At the same time, the proceedings ought to be

terminated as quickly as possible in the interests of

legal certainty, which calls for a clarification of the

industrial rights situation. The only possibility in

such a case is to revoke the patent, as envisaged for

other reasons in Article 102 EPC. The practice followed

by the opposition divisions is thus confirmed.
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Order

For these reasons it is decided that:

The contested decision is set aside and the patent revoked.

The Registrar: The Chairman:

A. Counillon C. T. Wilson


