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Summary of Facts and Subm ssi ons

1464. D

The present appeal is fromthe decision of the
OQpposition Division to revoke the European patent no. O
882 126, concerning a process for the production of a
det ergent conposition.

In their notices of opposition both OQpponents
(Respondents 01 and 02) sought revocation of the patent
on the grounds of Article 100(a) EPC, in particular for
| ack of novelty and inventive step of the clained

subj ect-matter

The foll owi ng docunents were cited inter alia in
support of the oppositions:

(1): EP-A-0351937

(4): EP-A-0340013

(6): GB-A-2166452

(12) : WO A- 97/ 22685

(20):J. Am G| Chem Soc., Jan. 1978, pages 134 and
138 to 140

(21) : EP- A- 0420317

In its decision, the Opposition Division found inter
alia that

- the clained process requires a first
m xi ng/ granul ation step in the presence of a
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[iquid binder which can be added as a separate
conponent or contained within the particul ate
starting material as noisture or water of

hydr ati on;

- the second m xing step of the clainmed process is
carried out in a "very |ow shear m xing zone",
this termhaving to be interpreted as referring to
a mxing step carried out at a | ower shear rate
than the first m xing step

- the finely divided crystalline sodium
alum nosilicate used as flow aid in docunment (1)
has a bul k density below 700 g/1I;

- claim 1l according to the main request |acked thus
novel ty over docunents (1) or (4).

The inventive step of the clained subject-matter was
not di scussed in this decision.

Claim1l of the set of anmended clainms according to the
mai n request, filed by the Proprietors under cover of a
letter dated 2 July 2001, consisted in a conbination of
claims 1 and 5 as granted and read as foll ows:

"1. A process for the production of a detergent
conposition or conponent having a bul k density of |ess
than 700 g/| which does not conprise a spray-drying
step and whi ch process conprises mxing a particulate
starting material with a liquid binder in a m xer
granulator to formgranul es wherein the starting

mat eri al and/or binder conprises a non-soap detergent
active or a precursor thereof feeding the said granules
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to a very | ow shear m xing zone and contacting the
granules with a particulate material having a bul k
density of not nore than 700 g/l to produce a detergent
conposi tion or conmponent having a bul k density of |ess
than 700 g/1 wherein 5-65% by wei ght of the |ow bulk
density particulate material based on the conposition

i s added."

Dependent clains 2 to 9 related to particul ar
enbodi nents of the clained process.

An appeal was filed against this decision by the Patent
Proprietors (Appellants).

Oral proceedings were held before the Board on 8 June
2004.

During oral proceedi ngs Respondent 02 argued for the
first tinme in the appeal proceedings that the clained
subj ect-matter |acked novelty also in the Iight of
docunents (20) and (21).

As regards novelty of the clainmed subject-matter the
Appel l ants submitted in witing and orally that:

- the clained process requires in a first step that
a liquid binder is added as a separate conponent
to a mxer/granulator and in a second step that
anot her particul ate having a bulk density of no
nore than 700 g/l is contacted with the granul at ed
product of the first mxing step in a mxing zone
having a | ower shear than the first one;
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fl ow aids, such as finely divided zeolite, can be
assuned to have a bul k density bel ow 700 g/l ;

t he process disclosed in docunent (1) leads to the
formati on of products having a bul k density above
700 g/l and fails to disclose the addition of at

| east 5% by weight of a second particul ate having
a bulk density of no nore than 700 g/l, at |least a
part of which is added to the second m xi ng zone
of | ower shear, in a process having as a final
product a detergent conposition having a bul k
density bel ow 700 g/l ;

t he process disclosed in docunent (4) either does
not conprise the second step required in the
patent in suit or |eads to products having a
greater bul k density;

t he process of docunent (6) requires in a first
step the separate use of a kneader and a mll in
whi ch the granul ati on occurs w thout further
addition of a liquid binder; therefore it does not
involve the mxing of a particulate starting
material with a liquid binder in a

m xer/granul ator as required in the patent in suit;

t he process of docunent (12) suggests the addition
of aflowaidto the first mxing step as al so
shown in exanple I X and not to the second m xi ng
zone of |ower shear and thus it does not disclose
the addition of a second particul ate having a bul k
density of no nore than 700 g/I in the required
anounts to the second step of the clained process;
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- docunents (20) and (21) do not disclose at first
sight a process conprising all the features of
that of the patent in suit;

- t herefore, none of the cited docunents discloses a
process possessing in conbination all the features
of that clained in the patent in suit.

\Y/ As regards novelty of the clainmed subject-matter the
Respondents and Opponents submtted in witing and
orally inter alia that:

- the wording of claim1 includes a first m xing
step wherein the liquid binder can be
alternatively present either as a separate
conponent or within the particulate starting
material, e.g. as noisture;

- the second m xing step of the process of claiml
i ncl udes contacting the material produced in the
first mxing step with a particulate materi al
having a bul k density of no nore than 700 g/l
whi ch can be, for exanple, a flow aid or can
derive fromthe recycling of the final product;

- since different nmethods of neasuring bulk density
woul d | ead to diverging values for the sane
product the value of bulk density of the final
product indicated in claim1 is not significant in
t he absence of the indication of the method of

measurenent used for its cal cul ation

1464. D
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- docunent (1) discloses in clains 1, 12 and 14 a
process simlar to that of the patent in suit and
suggests to add a liquid binder to the first
m xi ng step; this docunent teaches furthernore
that the final bulk density can be regul ated by
the residence tinme in the first mxer and thus it
teaches how to prepare products having a bul k
density according to the patent in suit;

- docunent (4) discloses a process simlar to that
of docunment (1) and its exanple 10 (page 9)
di scl oses a final product having a bul k density of
714 g/l prepared by a process having otherw se al
the features of that of the patent in suit; since
the patent in suit does not indicate the nethod of
nmeasur enent used for calculating the bulk density
of the final product and different known nethods
of measurenment would lead to different results,
the bul k density of the product of exanple 10,
calcul ated by a different nmethod of neasurenent
woul d fall under the wording of claim1l of the
patent in suit;

- experinmental nos. 4 and 5 of exanple 2 of docunent
(6) disclose a process having all the features of
t he clainmed subject-matter and in which the liquid
bi nder used in the granul ation step is contained
within the particulate starting nmaterial (page 14,
lines 56 to 63 and page 15, Table 3);

- docunent (12) discloses a process using the sane
type of m xers as the patent in suit and
suggesting the addition of 0.12 to 15% of fl ow
ai ds which the skilled person would add | ast in

1464. D
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the process, i.e. to the second m xi ng zone of

| ower shear, in order to exploit their activity on
the surface of the final product; noreover this
docunent al so suggests to recycle fines into the
second m xi ng zone (page 4, line 14 to page 5,
line 31; page 11, lines 7 to 12; page 11, |ast

par agraph to page 12, first paragraph);

- docunent (20) discloses a process wherein a
detergent conposition granulated as required in
the first step of the patent in suit and having a
bul k density of between 600 and 900 g/l is m xed
at aratio of 1:1 with a |ow bulk density spray-
dri ed powder (page 140, left colum [|ast ful
par agraph and right colum, first full paragraph);

- docunent (21) discloses a process for the
preparation of detergent powders having a bul k
density of at |east 550 g/l conmprising a first
granul ation step as in the patent in suit, a
second m xing step in a mxer having a | ower shear
and involving the addition of 0.1 to 40% of
zeolite to the second m xing zone (clains 1 and 6
and page 5, line 55 to page 6, line 3);

- t he clained subject-matter |acks thus novelty over
docunents (1), (4), (6), (12), (20) or (21).

As regards docunents (20) and (21) which had been cited
for the first time against novelty during oral

proceedi ngs, Respondent 02 submtted that docunents (20)
and (21) had al ready been cited agai nst novelty during

t he proceedings of first instance and thus should be
admtted into the proceedings.

1464. D
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The Appel lants request that the decision of first

i nstance be set aside and that the patent be maintained
on the basis of the main request filed during the first
i nstance proceedi ngs under cover of a letter of 2 July

2001.

The Respondents request that the appeal be dism ssed or
alternatively that the case is remtted to the first

i nstance for further prosecution.

Reasons for the Decision

1464. D

Mai n request

Interpretation of aiml

The subject-matter of claim1 relates to a process for
the production of a detergent granul ate having a bul k

density of less than 700 g/l which does not conprise a
spray-dryi ng step.

The clainmed process requires in a first step "mxing a
particulate starting material with a liquid binder in a

m xer granulator to form granul es".

In the Board's judgenent, this wording would be
understood by the skilled person as requiring the
presence of two distinct components in this mxing step,
i.e. a starting particulate material and a liquid

bi nder which is not part or derived fromthis starting
particulate material, and thus that a liquid binder is
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to be added to the m xer separately fromthe
particul ate starting materi al

The Respondent and the first instance considered the
process of claim1l to include the possibility that the
[iquid binder be contained within the particul ate
starting material.

The Board accepts that noisture can be present within
the particulate starting material. However, such
particulate starting material (containing noisture) has
to be m xed, according to the clear wording of the
claim with a liquid binder as a second, independent
conponent .

An inspection of the description of the patent in suit
corroborates this view. It teaches in fact that any

type of |liquid binder can be used (page 3, lines 40 to
44) but it nowhere suggests that the |iquid binder
intended in claim11 can solely consist of, e.g.,

noi sture contained in the starting particulate nmaterial.

In a second step the granul ate obtained in the first
step has to be fed to a "very |low shear” m xing zone
and contacted with a particulate material having a bul k
density of no nore than 700 g/|.

As regards this second step of the process the Board
finds that the wording of the claimnust be interpreted
as requiring that the granulate resulting fromthe
first step nust be brought into contact wwth a second
particul ate conponent having a bulk density of no nore
than 700 g/1 and that, as agreed by all parties during



1.1.3

1.1. 4

1464. D

- 10 - T 0058/ 03

oral proceedings, this mxing zone is run at a | ower

shear than the first m xing zone.

The conposition of this second particul ate conponent is

not specified in the claim

The Board finds therefore that this process step
enconpasses contacting the granulate fromthe first

m xing step with a second particul ate conponent which
can al so be of simlar conposition and even of simlar
bul k density as the first one. Therefore this
particul ate material can be a known flow aid, which as
agreed by the Appellants during oral proceedi ngs have
usually a bulk density below 700 g/I, or part of the
final product (e.g. fines) of the clained process

screened and recycled back into the second m xi ng step.

The amount of 5 to 65% of the second particul ate
conponent ampunts to its content on the total of the
conposition; this nmeans that part of it can al so be
added to the first step of the process (see al so page
lines 13 to 18 of the patent in suit), i.e. being e.g.
part of the particulate starting nmateri al

The Respondents have put forward that the final val ue
of bulk density of the obtained product is not
significant since the patent in suit does not indicate
t he met hod of neasurenent used for its calculation and
di fferent known net hods of neasurenent would lead to
di vergi ng val ues of bul k density.

It cannot be disputed that there existed different
nmet hods of neasurenent of bul k density at the priority
date of the patent in suit and that different nethods



1.2

1.2.1

1464. D

- 11 - T 0058/ 03

woul d | ead to diverging values of bulk density for the
sanme product. This, however, does not nean that the

val ue of bulk density reported in the attacked cl ai ns
wi t hout the indication of the used nethod of
nmeasurenent is not significant. On the contrary,
claiml1l has to be interpreted as enconpassi ng al
processes of preparation which would |l ead to a val ue of
bul k density as indicated in the claimby using one

met hod of neasurenent arbitrarily selected fromthose
currently used in the specific technical field (see e.qg.
T 399/89, unpublished in QJ EPO, point 4.3 of the
reasons for the decision).

As regards novelty of the clainmed subject-matter it is
thus up to the parties objecting novelty to provide
evidence that the prior art discloses a process |eading
to products having undoubtedly such a bul k density when
usi ng one net hod of neasurenent arbitrarily sel ected
fromthose currently used in the specific technical
field.

Novel ty

Docunent (1) discloses in clains 1, 12 and 14 a process
wherein a detergent conposition of at |least 650 g/l is
prepared by granulating a starting particulate materi al
conprising a non-soap detergent active and m xi ng
thereto 3 to 12% of a finely divided alumnosilicate.
As taught in the description, the first step of the
process involves in a preferred enbodi nent the use of a
separate liquid binder (page 5, lines 18 to 21) and is
thus identical with that of the patent in suit. The
second step is carried out in a mxer running at a

| oner shear (page 5, lines 41 to 44); the finely
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di vided alum nosilicate is noreover a known flow aid
and has a bul k density below 700 g/1 as agreed upon by
t he Appel |l ants.

However, the process of exanple 2(b) wherein such a
zeolite is used at an anount in accordance with the
patent in suit, i.e. 5% by weight, leads to a bulk
density of 780 g/l and the only exenplified process

| eading to a bul k density below 700 g/l is that of
exanple 3 using only 1% of an anorphous al um nosilicate
in the second m xi ng zone.

The Board concl udes therefore that sinply follow ng the
above nentioned process steps does not |ead
automatically to a final bulk density bel ow 700 g/l
since this is apparently affected by nunmerous various
factors, e.g. by the particular conponents used in the
process as well as by the used conditions as suggested
e.g. on page 5, lines 11 to 14 of the description,
teaching that the bul k density can be adjusted by
controlling the residence tinme in the first m xer

Therefore, the Board concludes that the final bulk
density of at |east 650 g/l nmentioned in this docunent
does not identify a lower limt of bulk density that
can be achieved under any of the explicitly described
enbodi nents, e.g. that of claim14, and that this
docunent does not contain any explicit disclosure of a
process |leading to a bulk density below 700 g/l by
using at |east 5% of crystalline zeolite as flow aid.

Therefore, docunent (1) does not disclose all the
features of the process of claim21 in conbination.
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Docunent (4) describes a process simlar to that of
docunent (1) (see clainms 1, 7, 12 and 14). Simlarly to
docunent (1) all the exanples of this docunent describe
a process |leading to a product having a bul k density
above 700 g/l. This docunent does not contain any
explicit disclosure of a process leading to a bulk
density below 700 g/| by adding at |east 5% of
crystalline zeolite to the process.

The Respondents have put forward that exanple 10,

di scl osing a process differing apparently fromthe
clainmed one only insofar as it |leads to a product
having a bul k density of 712 g/l, is to be considered
as anticipating the clainmed subject-matter since the
final bulk density of the product of exanple 10 could
be bel ow 700 g/l by using a different arbitrary nmethod
of measurenent for calculating its bulk density.

The Board notes that it is not disputed that different
nmet hods of nmeasuring bulk density would | ead to

di vergi ng val ues for the sane product; however, the
burden of proof lies in this case on the party raising
t he objection, i.e. on the Respondents.

The Respondents have, however, not brought any evi dence
t hat the products of exanple 10 or of any other exanple
of document (4) would have a bul k density bel ow 700 g/|
by using any other currently used nethod of measuring
bul k density (see also point 1.1.4 above).

Ther ef ore docunment (4) does not disclose all the
features of claim1 in conbination.
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Docunent (6) describes a process |eading to a product
having a bul k density below 700 g/l (see e.g. Table 3
on page 15, experinental nos. 4 and 5). This process
involves a first neutralization step, including the
addition of a liquid binder, in a kneader and the
granul ation of the neutralized product in a mll
followed by a further m xing step in a rotary m xer
(see page 10, lines 41 to 45 and 53 to 57 and page 14,
lines 55 to 58).

Therefore, the granulation step occurs in the presence
of a particulate material already containing a liquid

bi nder and the di scl osed process does not conprise the
step of adding a liquid binder as a separate conponent

to a m xer granul ator.

The Board concludes therefore that docunent (6) does
not anticipate the clainmed subject-matter.

Docunent (12) discloses a process |leading to a product
of a bulk density below 700 g/| conprising a first

m xing step as clainmed in the patent in suit and a
second step carried out in a mxing zone of |ower shear
(see clains 1 and 6). This docunent al so suggests the
addition of a flowaid to the first step of the process
(see paragraph bridging pages 4 and 5 and exanple | X).
The amount of flow aid can be of 0.12 to 15% (page 11
l[ines 11 to 12).

The Respondents put forward that a skilled person woul d
have added the flow aid to the second m xing zone in
order to distribute this conponent on the surface of
the final product for better performng its function
and that this step bel onged to the common general
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know edge of the notional skilled practitioner in this
technical field.

The Board agrees that it was certainly known to the
skilled person that a flow aid could be added | ast in
the granul ation process in order to provide the final
granulate with a coating of the flow aid. However
docunent (12) does not contain any explicit teaching of
adding the flow aid to the second | ow shear m xi ng zone
wherein only part of the remaining liquid binder is
added (page 5, lines 14 to 16); on the contrary it
suggests its addition to the first m xing zone, as
expl ai ned above.

Mor eover, the Respondents have not brought any evidence
that the addition of the flow aid last in the process
woul d have been considered as the only possibility

envi saged by the skilled practitioner and that the
explicit teaching of docunent (12) to add the flow aid
to the first step of the process would have been
understood to be wong and thus disregarded by the
skilled person (see T 412/91, unpublished in QI EPQ
point 4.6 of the reasons for the decision).

Therefore, the Board concludes that docunment (12) does
not contain any teaching of adding the flowaid into

t he | ow shear m xi ng zone.

Docunent (12) teaches also that fines can be
recirculated into the | ow shear m xi ng zone (I ast

par agraph of page 11 and first paragraph of page 12).
However, it fails to indicate the quantity of fines
recirculated into the second zone.
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Therefore, the Board concludes that also this docunent
does not disclose all the features of the clained
process in conbination and that the subject-matter of
the clains is novel over docunents (1), (4), (6) or
(12).

Adm ssibility of late filed docunents

Docunents (20) and (21) have been additionally cited by
Respondent 02 agai nst the novelty of the clai ned
subj ect-matter during oral proceedings.

Bot h docunents have been cited for the first tine at
first instance in the letter of 5 Septenber 2002

(page 6, point 4.1), i.e. long after expiration of the
opposition period according to Article 99(1) EPC,
docunent (21) having been cited against the novelty of
the clained subject-matter (pages 7 and 8, point 5.4)
and docunent (20) only against inventive step (page 12,
poi nt 6.19).

None of these docunents has been di scussed in the

decision of first instance.

Furt hernore, these docunents have not been cited

agai nst novelty in the witten proceedi ngs before the
Board. In particular, docunent (20) has not been cited
at all and docunent (21) was only cited for discussing
the interpretation of the wording "very | ow shear

m Xi ng zone" (see Respondent 02's letter of 28 July
2003, paragraph bridging pages 2 and 3). The novelty
objection raised at first instance on the basis of
docunent (21) had not been reiterated in any of the
Respondents' letters.
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Therefore, as regards the novelty issue, they cannot be
considered to be automatically part of the appeal
proceedi ngs, the main purpose of which is to give to
the losing party the possibility of challenging the
deci sion of the Qpposition Division on its nerits (see
G 9/91, QJ EPO 1993, 408).

It is established case | aw of the Boards of Appeal of
the EPO that late filed evidence should only be
admtted at the appeal stage if it can be considered at
first sight to be nore relevant than the evidence
previously relied upon and to be prejudicial to the

mai nt enance of the patent (see, e.g. T 1002/92, Q) EPO
1995, 605, point 3.4 and 3.5 of the reasons).

Respondent 02 put forward during oral proceedings that
docunent (20) discloses a process wherein a detergent
conposition granulated as required in the first step of
the patent in suit and having a bul k density of between
600 and 900 g/l is mxed at a ratio of 1:1 with a | ow
bul k density spray-dried powder (page 140, left col um,
| ast full paragraph and right colum, first full

par agr aph) .

The Board notes, however, that docunent (20) does not
appear at first sight to indicate the bul k density of
t he product obtained by m xi ng the granul ated powder
with the spray-dried powder (see e.g. page 140, right
columm, third full paragraph and page 139, Table I1).

Docunent (21) discloses according to the Respondent's
subm ssions a process for the preparation of detergent
powders having a bul k density of at |east 550 g/l
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conprising a first granulation step as in the patent in
suit, a second mxing step in a mxer having a | ower
shear and involving the addition of 0.1 to 40% of
zeolite to the second m xing zone (clains 1 and 6 and
page 5, line 55 to page 6, |line 3).

The Board notes that document (21), simlarly to what
has been expl ai ned above in regard to docunents (1) and
(4) in points 1.2.1 and 1.2.2 above, does not appear at
first sight to disclose a process wherein a final bulk
density below 700 g/l is obtained by adding at |east 5%
of zeolite to the second m xer

Therefore both docunents (20) and (21) cannot be
considered to be at first sight novelty destroying or
nore relevant than docunents (1), (4), (6) or (12).

The Board concludes thus that the late filed docunents
(20) and (21) have not to be admtted into the appeal
pr oceedi ngs.

Rem ttal

Al t hough the cl ai ned subject-matter has been found not
to lack novelty, it still has to be assessed whet her
the clains satisfy the other requirenments of the EPC,

in particular whether an inventive step is involved.

In the present case the decision under appeal was based
on the ground of |ack of novelty only.
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| nventive step of the clained subject-matter was not
di scussed neither in the decision under appeal nor in
the witten subm ssions of the parties during the
appeal proceedings.

Since all parties have agreed during oral proceedings
that it was not appropriate under these circunstances
to discuss inventive step and asked for the case to be
remtted to the first instance for further prosecution,
the Board finds that in order not to deprive the
parties of the opportunity to argue the renaining

i ssues at two instances, it is appropriate to nmake use
of its powers under Article 111(1) EPCto remt the
case to the departnment of first instance for further
prosecution (see T 869/98, unpublished in QI EPQ

point 4 of the reasons for the decision).

Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first instance for further

prosecuti on.

The Regi strar: The Chai r man:

G Rauh P. Krasa
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