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Summary of Facts and Subm ssi ons

2408.D

This appeal lies fromthe Opposition Division's
decision to revoke the appellant's European patent

No. O 774 724 for lack of novelty. That ground for
opposition had been raised only by opponent 02, whereas
bot h opponents had rai sed an obvi ousness objection. The
pat entee had contested the adm ssibility of opposition
02 on the ground that the opponent's identity had not
been established before the expiry of the opposition
period. In its decision based on the evidence avail abl e
toit, the Opposition Division considered the
opposition by opponent 02 to be adm ssible. A request
to correct the opponent's address was not all owed.

The appel | ant patentee requested that:

- t he deci sion under appeal be set aside, and

- Eur opean patent 0 774 724 be nmaintained as granted.

Mor eover, he requested that opposition 02 be rejected
as i nadm ssi bl e.

| ndependent cl ains as granted (see EP-B1-0 774 724,
denoted "B1" hereinafter)

A The (only) independent system cl ai mreads:

"1l. A systemfor providing a retrievable record of the
flight performance of an aircraft conprising:

a ground data link unit that obtains flight performance
data representative of aircraft flight performance
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during flight of the aircraft, said ground data |ink

unit conpri sing:

a) an archival data store operative to accumul ate
and store flight performance data during flight of
the aircraft, and

b) a wi deband spread spectrumtranscei ver coupl ed
to said archival data store, and conprising a
transmtter that is operative after the aircraft
conpletes its flight and | ands at an airport to
downl oad the flight performance data that has been
accurnul ated and stored by said archival data store
during flight over a w deband spread spectrum

communi cati on signal

an airport based w deband spread spectrumtransceiver
conprising a receiver that receives the w deband spread
spectrum comuni cation signal fromthe aircraft and
denodul ates the signal to obtain the flight performance
dat a

an airport based archival data store coupled to said
ai rport based wi deband spread spectrum transcei ver that
receives and stores said flight perfornmance data and

an airport based processor coupled to said archiva
data store for retrieving flight performance data from
the airport based archival data store for further

processing. "
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B. The (only) independent nethod cl ai mreads:

"17. A method of providing a retrievable record of the
flight performance of an aircraft conprising the steps
of :

acquiring flight performance data of an aircraft during
flight of the aircraft;

accurul ating and storing within an archival nenory of a
ground data link unit the flight performance data
during flight of the aircraft;

after the aircraft lands at an airport at conpletion of
the flight, downl oading the flight performance data

t hat has been accunul ated and stored within the
archival data store during the flight over a w deband
spread spectrum conmuni cation signal to an airport
based spread spectrumreceiver

denodul ating the received spread spectrumsignal to
obtain the flight performance data:

storing the denodul ated flight performance data within
an airport based archival data storage; and

retrieving the flight performance data via an airport
based processor for further processing.”

The appel l ant further requested accel erated proceedi ngs
in view of the fact that the procedure before the
Qpposition Division had al ready been given accel erated
processing follow ng a request by the professional
representative who had filed opposition 02.
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The professional representative, M U, who had filed
opposition 02 requested that the appeal be di sm ssed.

Respondent 01 (opponent 01) did not submt any request
in witing during the appeal procedure. However, at the
oral proceedings before the Board (see below), M U
claimng to al so represent respondent 01 requested on
its behalf that the appeal be dism ssed.

During the appeal proceedings, the identity of opponent
02 was discussed in particular on the basis of the
fol |l ow ng docunents:

C36: Business Information Printout concerning "SOCl ETE
| NTERNATI ONALE DE TELECOVMUNI CATI ONS
AERONAUTI QUES, LTD.", from a business registration
dat abase mai ntai ned by the Georgia Secretary of
State (US), Corporations Division; printed on 8
Oct ober 2002 fromthe Internet site of said
Cor por ati ons Divi sion.

C37: SITA Activity Report 2000.

C45: Results of a search for "SITA" on the Internet
site of the Corporations Division of the CGeorgia
Secretary of State (US), as of 4 Decenber 2002.

C49: "Crucial data network role for little-known co-
operative" by Kim Thomas, Financial Tines, 2 My
2001.



VI,

2408.D

- 5 - T 0382/ 03

C53: Excerpt fromthe Brussels register of conmerce
relating to "SOCI ETE | NTERNATI ONALE DE
TELECOVMUNI CATI ONS AERONAUTI QUES", Soci ét é
coopérative, abbreviated as S.I.T.A., registered
on 30 April 1971.

Ch4: ".air" TOP LEVEL DOVAI N APPLI CATI ON of SITA
| nf or mati on Networ ki ng Conmputing BV [SITA I NC] for
submi ssion to | CANN, dated 29 Septenber 2000;

printed from ww.icann. org.

The subject-matter of the opposed patent was conpared
with
prior art in particular in relation to the foll ow ng

evi dence:

C0: US-A-5 359 446

Cl: US-A-4 729 102

C2: US-A-5 445 347

C3: AEEC Letter 91-079/DLK-391 to AEEC Menbers, dated
April 5, 1991, entitled "Cl RCULATI ON OF GATELI NK
AD HOC MEETI NG REPORT AND STRAWAN NMATERI AL",
i ncluding Attachnents 1 to 3.

C4: ARINC Specification 632, published Decenber 30,
1994, entitled "GATE- Al RCRAFT TERM NAL ENVI RONMVENT
LI NK ( GATELI NK) - GROUND SI DE".

C5:  ARINC Characteristic 751, published January 1,
1994, entitled "GATE- Al RCRAFT TERM NAL ENVI RONMVENT
LI NK ( GATELI NK) - Al RCRAFT SI DE".



2408.D

- 6 - T 0382/ 03

C39: Affidavit (1 November 2002) by M Alvin H
Bur genei ster, attendee of the nmeeting reported on
by C3.

C40: Excerpts from | EEE standard P802. 11, docunent
[ists 1992 to 1994.

C43: Excerpts froma textbook entitled "Spread Spectrum
Systens" by Robert C. Dixon, 2nd edition 1984,
John Wley & Sons, New York, pages 108 and 325.

CA46: AEEC Letter 91-029/DLK-381 to AEEC Menbers,
dated February 4, 1991, entitled "REPORT OF THE
GATELI NK SUBCOW TTEE MEETI NG HELD JANUARY 7-8,
1991 I N SUNRI SE, FLORIDA", including Attachnments 1
to 6.

The Board sunmoned the parties to attend oral
proceedi ngs scheduled for 20 July 2004. In an annex to
t he sunmons, the Board infornmed the parties that it
intended to grant the request for accel erated

proceedi ngs. Further, the Board el aborated the issues
to be discussed at the oral proceedings:

- Adm ssibility of opposition 02 with respect to the
opponent's identity.

- Aut hori sation and representation status of M U

- Novel ty of the subject-matter of the independent
clainms in particular over C2.
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- | nventive step fromthe prior art put forward by
t he oppositions and/or acknow edged in the
i ntroductory portion of the patent.

- Avai l ability of the neeting report C3 to the
public in the light of Affidavit C39.

By fax of 15 July 2004, professional representative

M E. of the association of professional
representatives UDL representing respondent 01 inforned
the Board "that we shall be represented by [M U.]
(Professional representative No. [...]) at the Oal
Proceedi ngs on Appeal T 382/03-351 of 20 July 2004."

Oral proceedi ngs before the Board took place as
schedul ed (20 July 2004) during which the foll ow ng

i ssues were di scussed.

A | ssue of representation of respondent O1

(a) M U declared that he intended to represent both
respondents at the oral proceedings and submtted
a witten authorisation fromthe association UDL
signed by M E

To establish that (also) respondent 01 wanted to
be represented by himat the oral proceedings,

M U referred to said fax fromthe association
UDL (15 July 2004) and in addition submtted

C51: A printout of an e-mail fromM S., Curtiss-
Wight Controls, Inc. (US), to M U., dated
13. 07. 2004.
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According to C51, Curtiss-Wight Controls, Inc.
was the parent conpany of respondent 01. M S. was
Ceneral Counsel of the parent conpany and al so
Secretary of respondent 01, authorised to act on
its behalf on this matter. C51 was to confirmthat
a sub-authorisation fromthe association UDL to

M U was acceptable to respondent 01.

As a general argunent, M U. referred to his
status as a professional representative and to the
overwhel mng interest of the public in having the
validity of an opposed patent exam ned ("G 1/84").
Therefore, a formalistic approach on the

aut hori sation issue should be avoi ded.

In the appellant's opinion, M U was not
authorised to represent respondent 0l1. Firstly,
there was no evidence on file as to whether this
opponent's initial representative, M G, was
entitled to give sub-authorisations. Mreover,

M G was no |onger a nenber of the association
UDL, and M E., the current representative of
respondent 01, had not been a nenber of that
association at the time of filing of opposition
01.

Secondly, the appellant denied any evidenti al
val ue of the unsigned e-mail C51 and al so raised
doubts about its author's |legal status by

referring to
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C52: A printout froman Internet site
(www. i nvestor.reuters.com updated 20 July
2004) listing conpany officers and directors
of Curtiss-Wight Corp (NYS).

That |ist mentioned a General Counsel M D. but
not M S.

The Board decided, for the reasons given below, to
consider M U. as being sub-authorised to
represent respondent 01 at the oral proceedings.

| ssue of admissibility of opposition 02

The appel | ant argued t hat opponent 02 was not
unanbi guously identifiable at the end of the
opposition period. The notice of opposition 02
mentioned nmerely "SITA" as the opponent's nane, in
relation to an address in Atlanta, Georgia (US),
where in fact two legal entities "SITA SC' and
"SITA INC' were | ocated.

M U., the professional representative who had
filed the notice of opposition 02 in the nane of
"SI TA", pointed out that he had erroneously

i ndi cated the Atlanta address instead of an

i ntended address in Brussels (BE) where SITA SC
had its headquarters (C53). Indicating the Atlanta
address was against the client's explicit

i nstructions, as evidenced by an e-nuail|l dated

29 May 2001 (filed wwth M U 's letter of 4 June
2002). A (retroactive) correction of the address
under Rul e 88 EPC should be avail abl e. The acronym
"SI TA" was wel |l -known - in particular to



2408.D

(c)

(d)

- 10 - T 0382/ 03

conpetitors |like the proprietor - to stand for
"Soci été International e de Tél écomuni cati ons
Aéronauti ques" (see C37, for exanple). That ful
name provided a direct link to docunment C36, which
inturn identified the Atl anta-based SITA as a
forei gn conpany under Belgian jurisdiction. The
unanbi guous concl usi on was that SITA SC was the
opponent 02 because only SITA SC was headquartered
in Belgium as evidenced by C53.

In a second line of argunent, M U. asserted that
only SITA SC was registered officially (C36) - and
therefore had a principal place of business - at
the Atlanta address, while SITAINC had its

princi pal place of business in Ansterdam (NL) (see
C54, e.g. section | "General Information"). As far
as SITA INC was concerned, the Atlanta address was
only a branch or contact office. Hence, SITA SC
was identifiable as the opponent in an objective

and unanbi guous nmanner.

The fact that C36 qualified the Société

| nt ernati onal e de Tél éconmuni cati ons Aéronauti ques
as "Ltd." rather than "SC' was only due to

regi stration regulations in CGeorgia (US).

In a third line of argument, M U. enphasised that
SITA SC was a non-profit conpany (see C36),
whereas SITA INC was a for-profit conpany (see
C54). As the proprietor knew who his conpetitors
were in the market, he nust have been able to

di stingui sh which one of the SITA conpani es was
his actual opponent. An e-mail (dated 14 February
2002) which the proprietor sent to "SITA Int" to
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offer a licensing agreenent showed that the
proprietor was aware of the opponent's identity.
(A hardcopy of that e-mail had been filed with
M U's letter of 13 June 2002).

The Board decided, for the reasons given below, to
reject opposition 02 as inadm ssible. Therefore,

M U was allowed to represent only respondent 01
during the rest of the oral proceedings.

| ssue of novelty of the clained subject-matter
with respect to

Wil e the Opposition Division considered C2 as
novel ty-defeating (and revoked the patent for that
reason), the appellant pointed out a conceptual

di fference of the claimed system The thrust of
the patent was to facilitate the acquisition of a
| ong-term picture of flight performance data, with
a viewto inproving the safety of an aircraft (or
aircraft fleet), whereas C2 related to a near

real -tinme nmonitoring of a train or an aircraft.
The different concepts translated into different
functional features: Wile the systemof C2

gener ated sequential snapshots of paraneter val ues
(relayed by plural NSIUs 22 arranged al ong a path
of travel), the patent ained at accunulating a
bul k of data during the travel (flight) and
transmtting the accunul ated data at the end of
the travel (after landing). Large storage and
transm ssion capacities had to be provided
accordingly, on board and on the ground, in
contrast to the aircraft and ground facilities of
C2.
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According to respondent 01, the system as cl ai ned
was anticipated by C2. He enphasised that C2
related explicitly to train and aircraft

i npl ementations and had in fact been filed by an
aircraft conpany. As far as novelty was concer ned,
any different intention of use was immterial so
long as the prior art systemwas objectively
suitable for that use. The wording of claim1l
could be read onto C2 because the claimdid not
specify the anmount of data to be accunul ated and
transm tted; hence, one sensor data snapshot taken
during the flight of an aircraft and transmtted
after landing (corresponding to a train stop in
C2) to a ground conputer (at a naintenance
facility or control centre) constituted flight
performance data falling within the definition of
claim1.

| ssue of novelty of the clained subject-matter
with respect to C3

The appel | ant questi oned whether C3 was still in
the proceedings after the rejection of the

(i nadm ssi bl e) opposition 02 which had introduced
t hat docunent. In any event, he did not consider
C3 as available to the public, since C3 was a
report to the attendees of a neeting, i.e. to a
finite list of addressees, all of them being
representatives of airlines rather than form ng

t he public.
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The affidavit C39 was neant to prove the public
availability of C3 but was questionable itself: It
presented a blunt statenent of a critical issue
("Gatelink connection utilizing the | EEE 802. 11
standard") instead of providing supportive
circunstances. It was strange that the affidavit
C39 referred precisely to a critical standard

(I EEE 802.11) which was m ssing fromthe |arge
nunber of standards reiterated in the exhaustive
report C3. The affidavit thus |acked credibility
at least in this respect.

Turning to the contents of C3, that docunent did
not di sclose a conplete system the only

resenbl ance to claim 1l consisted in the general
idea of Gatelink, i.e. a conmmunication link for
transmtting data between an aircraft (parked at a
gate) and the airport. In particular, C3 nentioned
neither the origin nor the destination of the data
to be conmmuni cated over the Gatelink connection.

According to respondent 01, docunent C3 was

avail able to the public, as evidenced by affidavit
C39 which stated that the recipients of C3 were
even encouraged to distribute C3 to third persons.

C3 disclosed not only a general aircraft-to-

ai rport comuni cation |link but also the concept of
usi ng spread spectrumtransm ssion (C3, Attachnent
2, page 5, paragraph 3). The data source (aircraft
bl ack box) and data destination (ground-based

anal ysis centre) were inherent to the technical
envi ronnment of a Gatelink, since a regular

eval uation of accumul ated flight performance data
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(stored in the black box) was a requirenent
established by flight safety authorities such as
t he FAA (Federal Aviation Adm nistration, US).
Hence, the overall teaching of C3 anticipated the
systemof claim1l of the patent.

| ssue of inventive step of the clainmed subject-
matt er

According to respondent 01, the systemof claiml
was rendered obvious by any of the follow ng
conbi nations of prior art:

- C2 wth general know edge as exenplified by CO
or CI;

- C3 (Gatelink technology) with C4 or C5
(conponents) and C40 (I EEE standard 802. 11);

- C (or C5) with C2.
- G with C2.

It was difficult to see what the contribution by
the patented subject-matter was. Spread spectrum
transcei vers were acknow edged by the proprietor
as formng part of the prior art (B1, colum 19,
lines 14 to 27). Thus, the patent m ght be
directed only to a use of the spread spectrum
transceivers in an airport environment but that
specific use was suggested by C2 or C3. The choice
reflected a normal trade-off between conponent
econony and transm ssion speed, as apparent froma
synopsi s of advantages and di sadvant ages (C46,
Attachnment 1). The prior art provided sufficient
poi nters and incentives to renove drawbacks (e.g.
C0, colum 1, lines 25 to 33). Wen | ooking for

Wi rel ess data comuni cation technol ogy, the
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skill ed person obtained a prom sing solution from
C2, for exanple.

The appel | ant commented on those prior art
obj ections essentially as foll ows.

CO nentioned a |limted exchange of data between an
aircraft conmputer and a ground-based conputer but
did not relate to accunul ated flight performance
data (CO, colum 1, lines 11 to 24). CO addressed
a nunber of ways to transfer data fromthe
aircraft to the ground: floppy disk, digital
radi o, fiber optic cable, and a free-space high-
speed optical conmunication system The latter
constituted the preferred solution of CO, while
digital radio was dism ssed as unsuccessful.
Hence, C0 taught away fromradi o frequency (RF)
transm ssion rather than providing a realistic
pointer to C2 or any other spread spectrum

literature

According to Cl1, flight performance data was
stored on a data carrier that had to be picked by
airline personnel after landing. Wreless data
transm ssion was provided only for in-flight data
snapshots or tel egrans.

The monitoring systemfor vehicles, in particular
trains, described in C2 took only snapshots of
paranmeter values with the help of relay stations
(NSIUs 22) which could not be equated with an
airport. Neither the relay stations (22) nor the
on-board nonitoring units (SMDUs 12) conprised an
archival nmenory capacity for holding long-term
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flight performance data. Upon transmtting a data
snapshot fromthe passing vehicle to one of the
relay stations (22), the on-board nmonitoring units
(SWMDUs 12) just turned off (colum 4, lines 53 to
61; colum 5, lines 2 to 5). Subsequent data
snapshots according to C2 m ght not indicate any
abnormality of a parameter when in fact the
paraneter may have been out of tol erance between

t he snapshots. Conversely, an archival (long-term
data store according to the patent would record
that mal function for |ater analysis.

C3 (if considered public) in conjunction with

C4/ C5 and C46 represented the nost realistic
starting point because it docunented the true
approach (Gatelink) of experts at the time of the
i nvention. The AEEC nenbers contenplated a | ong
[ist of options (RF, VHF, UHF, m crowaves,
satellite comunication, fibre optic cables) for
realising the Gatelink connection, and they had
four years to select one of the options. They
encountered real problens ("no vendors have been
identified which provide w rel ess point-to-point
connections using other [than infrared]

t echnol ogi es”, see C3, Attachnent 2, page 7,

par agraph 4). Al though the AEEC specialists had
all the technical nmeans at hand, they did not opt
for spread spectrumtechnol ogy. Hence, it would be
unfair for non-specialists to conclude today, from
t heoretical paperwork conpiled with the benefit of
hi ndsi ght, that spread spectrumtransmn ssion was

an obvi ous choi ce.
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C4/ C5 contenpl ated only two sol utions: Free-space
optical infrared [IR] transm ssion, and an

unbi lical fibre optical IR cable. The actual

t echnol ogi cal evolution thus went in a direction
other than to spread spectrumtransm ssion

Wil e C46 nentioned wireless nedia, such nedia did
not mean spread spectrumtransm ssion. The | EEE
standard 802. 11 was not nentioned in C46. The
advant ages of spread spectrum technol ogy
(resistance to interference, |ow power density; no
frequency shortage) supported the presunption of

an inventive step.

F. At the end of the oral proceedings, the chairnman
pronounced the Board's deci sion.

Reasons for the Decision

2408.D

The appeal conplies with the formal requirenents of
Articles 106 to 108 and Rules 1(1) and 64 EPC. It is
t heref ore adm ssi bl e.

In response to the appellant's request, the Board
granted accel erated processing of the appeal in
accordance with the "Notice fromthe Vice-President
Directorate CGeneral 3 dated 19 May 1998 concerni ng
accel erated processing before the boards of appeal” (QJ
EPO 1998, 362). While no infringenent litigation was
asserted, the Opposition Division had provided

accel erated processing followi ng a request by M U

(13 June 2002), professional representative of "SITA",
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reporting a mgjor inpact on investnments and an
uncertainty on the gl obal narket.

Adm ssibility of opposition 01

The notice of opposition 01 neets the fornma

requi renents of Articles 99(1) and 100 and Rules 1(1)
and 55 EPC. It is therefore adm ssible. The

adm ssibility of opposition 01 has not been in dispute.

Adm ssibility of opposition 02

According to established jurisprudence of the Boards of
Appeal , the identity of an opponent has to be clearly
identifiable before the expiry of the opposition period
in order for the opposition to be adm ssible, see

T 25/85, QJ EPO 1986, 81 (points 6 and 7) as confirned
by G 3/99, QJ EPO 2002, 347 (point 12). A nunber of
reasons for that requirement are listed in point 9 of

T 25/85; the present Board conplenents that |ist by
referring to the possibility of a decision apportioning
costs to an opponent under Article 104 EPC. Were the
identity of an opponent is anbi guous, each of the
potenti al opponents could deny being the origin of the
opposition to escape paynent.

A correction, under Rule 88 EPC, of an opponent's nane
or address after expiry of the 9-nonth opposition
period has been allowed only where the identity of the
opposi ng entity was unanbi guous at the end of the
opposition period despite the incorrect information
given in the notice of opposition, see e.g. T 219/ 86,
Q) EPO 1988, 254 (point 5) and T 870/92 of 8 August
1997 (point 1.2).
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The notice of opposition 02 was filed on 30 May 2001
(last day of the opposition period) and indicated the
foll owi ng nane and address of the opponent:

SI TA

3100 Cunberl and Boul evard
Suite 200

Atlanta, GA 30339

USA.

The above address in Atlanta is shared by at |east two
| egal entities named SITA, viz. SITA[SC] and SITA I NC,
see C37 and Cb54.

Wil e the Board accepts "SITA" to be identifiable as a
busi ness or market place acronym of "Soci été

| nt ernati onal e de Tél écommuni cati ons Aéronauti ques",
this still |leaves the problemthat nore than one | ega
entity called "SITA" had their place of business at the
address given in the notice of opposition.

No aut horisation was filed with the notice of
opposition 02. In his capacity as a professional
representative, M U was indeed not required to file
an aut horisation (Decision of the President of the

Eur opean Patent O fice dated 19 July 1991 on the filing
of authorisations, QJ EPO 1991, 489). However, as a
consequence, the identity of the opposing |egal entity
"SI TA" cannot be established froman authorising
docunent .
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The anbiguity could be resolved if only one of the

SI TA conpanies had its "principal"™ place of business
(Rul e 55(a) EPC) at the Atlanta address while other

SI TA conpani es had only a branch office there. However
as pointed out by M U wth reference to C53 via C36,
the first SITA conpany was headquartered and regi stered
in Brussels (SITA SC), whereas the second SI TA conpany
(SITA INC) was headquartered in Ansterdam (C54). Hence,
followng M U 's own argunent, the shared SITA office
in Atlanta did not constitute a principal place of

busi ness to any of the SITA conpanies referred to
above.

It has been established that an Atl anta-based SOCI ETE

| NTERNATI ONALE DE TELECOVMUNI CATI ONS AERONAUTI QUES,

LTD. was registered as "a foreign non-profit conpany"”
(i.e. possibly pointing to SITA SC) with the
Corporations Division of the Georgia Secretary of State
(US) (see C36), while no such official registration at
the Atl anta address has been shown to exist for SITA

| NC. However, the legal nature of this registration
under the law of CGeorgia is not clear to the Board and
the parties did not submt any information to this
effect. Hence, the Board hesitates to regard such a
regi stration (C36) as a clear and unanbi guous excl usive
poi nter to one opponent.

In any event, there are only two possibilities:

(a) Either SOCI ETE | NTERNATI ONALE DE
TELECOVMUNI CATI ONS AERONAUTI QUES, "LTD. "
corresponded to SITA "SC', as asserted in M U "'s
main |ine of argunment. Then the registration C36
cannot be considered in isolation from C53
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according to which Brussels was the principal

pl ace of business of SITA SC, and the "Ltd."
conpany registered in Atlanta (C36) did not have
an aut ononous | egal status as opponent.

(b) O SOCI ETE | NTERNATI ONALE DE TELECOVMUNI CATI ONS
AERONAUTI QUES, "LTD." did not correspond to SITA
"SC'" but was a third SITA conpany at the Atl anta
address which could file an opposition in its own
nanme. Then the identity of opponent "SITA" would

be even | ess transparent.

Nor can the identity of the opponent be resolved from
the fact that the conpany registered in Georgia was a
non-profit organisation (i.e. possibly SITA SC) while
SITA INC was profit-oriented. Any conclusion drawn from
this fact would be specul ative and, thus, cannot
establish the requisite legal certainty as to the
identity of an opponent.

Finally, the identification of an opponent (at the end
of the opposition period) nust be possible for the
proprietor as well as the public, the Opposition

D vision and the Board of Appeal (T 25/85, point 7).
Hence, even if the proprietor knew his conpetitors on
t he gl obal market and may have known or guessed which
SI TA conpany was the actual opponent, such inter partes
know edge woul d not be sufficient to establish the
identity of an opponent under adm ssibility aspects.

I ncidentally, the e-mail of 14 February 2002 fromthe
proprietor to "SITA Int" did not differentiate between
SITA SC or SITA INC and, thus, entailed the sane
anbiguity as the notice of opposition 02 did. Hence,
even if a proprietor's know edge of an opponent's



4.5

5.2

2408.D

- 22 - T 0382/ 03

identity was a sufficient criterion, the Board would
not be able to derive fromthat e-mail whether or not
the proprietor knew the opponent's identity.

For these reasons, the Board hol ds opposition 02
i nadm ssible (Article 99(1) in conjunction with
Rul e 56(1) EPC).

Representati on of respondent 01 by M U at the oral
proceedi ngs before the Board

The notice of opposition in the nane of opponent 01
(Penny & G les Aerospace Limted) was signed by

prof essional representative M G who was a nenber of

t he associ ation of professional representatives UDL. No
aut hori sati on by opponent 01 in favour of M G or the
association UDL was filed with the notice of opposition
or any subsequent letter.

Rul e 101(1) first sentence EPC requires representatives
to file, upon request, a signed authorisation within a
period to be specified by the European Patent Ofice.
Rul e 101(1) second sentence EPC in conjunction with
Article 10(2)(a) EPC enpowers the President of the

Eur opean Patent O fice to determ ne the cases where an
authorisation is to be filed.

The President of the EPO nade use of this mandate by

i ssuing a Decision dated 19 July 1991 on the filing of
aut horisations (QJ EPO 9/1991, 489). According to
Article 1(1) of that Decision, a professional
representative whose nanme appears on the |ist

mai nt ai ned by the European Patent O fice and who
identifies hinmself as such shall be required to file a
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signed authorisation only in specific circunstances set
out in paragraphs (2) and (3) of the Article. Those
par agr aphs read:

"(2) If the European Patent O fice is informed of a
change of representative involving professional
representati ves who are not nenbers of the same

associ ation, w thout being notified that the previous
representative's authorisation has term nated, the new
representative nust file, together with the
notification of his appointnment, an individual

aut horisation (original and one copy) or a reference to
a general authorisation already on file. If he does
not, he shall be requested to do so within a period to
be specified by the European Patent Ofice. If the

Eur opean Patent O fice is inforned before the end of

t he specified period that the previous representative's
aut hori sation has term nated, such request may be

di sregarded. The European Patent O fice shall send the
previ ous representative a copy of the individual

aut horisation or notify himof the nunber of the
general authorisation and the nane of the new
representative, and informhimthat the subsequent
proceedi ngs will be conducted with the new

representative.

(3) The European Patent O fice nmay require that an

aut horisation be produced if the circunstances of a
particul ar case necessitate this, particularly in case
of doubt as to the professional representative's
entitlement to act."
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Pursuant to the provisions referred to above, M G
woul d have been required to submt an authorisation
from opponent 01 only if the European Patent O fice had
rai sed doubts as to M G's entitlenment to act; that

was not the case.

Mor eover, other professional representatives of the
sanme association (i.e. the association UDL) were
allowed to act on behal f of opponent 01 wi thout filing
aut hori sations. That concl usion derives from

Article 1(2) of the President's Decision of 19 July
1991 referred to above.

Hence, effectively all the professional representatives
practising within the association UDL were prima facie
authorised to act on behalf of respondent 01 wi thout
filing authorisations. That presunptive authorisation
of the menbers of the association UDL prevail ed even
when a nenber left the association (M G ) and/or a new

prof essional representative joined (M E.).

According to Article 1(2) of the President's Decision
of 19 July 1991, a different situation may arise where
a new representative is appointed to act on behalf of a
party which was represented by a representative froma
different association: If the EPOis not notified that
t he previous representative's authorisation has

term nated, the new representative nust file an

i ndi vi dual authorisation or a reference to a general

aut horisation already on file.

In the present case, previous representative M E. from
the association UDL filed a fax (15 July 2004) to
announce that M U., who was not a nenber of this



5.5

2408.D

- 25 - T 0382/ 03

associ ation, woul d appear for respondent 01 at the oral
proceedi ngs before the Board. M E. did not notify the
Board that his association's authorisation was

term nating. Hence, that was a situation where the
President's Decision of 19 July 1991 required the new
representative, M U., to prove that he was authorised
to act on behalf of respondent O1l.

As M U. did not refer to a general authorisation from
respondent 01, proof of an individual authorisation had
to be provided to the Board. In principle, that was
possible by filing a direct individual authorisation
from opponent 01, or by filing a sub-authorisation from
an aut horised representative who was entitled to sub-
authorise a third representative. In view of the sub-
aut horisation by the association UDL submtted by M U
at the oral proceedings, the only issue renai ning was
whet her or not UDL was entitled to give such sub-

aut hori sati on.

As M G filed the notice of opposition 01 w thout
filing an authorisation, there is no evidence on file
that M G obtained the power to give sub-

aut hori sati ons.

On the other hand, M S.'s e-mail (C51, 13 July 2004)
decl ared that respondent 01 accepted a sub-
authorisation to be given by the association UDL to

M U., even though C51 did not conprise a handwitten
signature. In the Board's view, the fact that C52 does
not list M S. as a Ceneral Counsel of Curtiss-Wight
Controls, Inc., the parent conpany of respondent 01,
does not affect the evidential value of the e-mail C51
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since C52 lists officers and directors of Curtiss-
Wight Corp. which is a different |egal entity.

In the Board's view, the issue of whether or not a
Board considers a representative as authorised by a
party is a matter of proof including a free evaluation
of the evidence and overall circunstances of an

i ndi vi dual case. The abovenenti oned Deci sion of the
President of the European Patent O fice dated 19 July
1991 on the filing of authorisations indicates that
flexible criteria are applicable to professional
representatives whose nanmes appear on the |ist
mai nt ai ned by the EPO. One of the reasons justifying
that flexibility is that professional representatives
are subject to statutory regulations of their

pr of essi on.

To define an appropriate standard of proof with respect
to a representative's authorisation, the Board takes
account of the purposes of requiring an authorisation.

(a) A main purpose is to protect the authorising
party's interest in being represented by a
representative of the party's choice and trust,
i.e. to ensure that the representative acts in the
party's interest.

(b) A further purpose of requiring an authorisation
fromone party may be to protect the interest of
the other parties to the proceedings in obtaining
bi nding statenments froma party's representati ve.
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(c) A third purpose is to protect the EPO s interest
i n procedural econony. Procedural steps taken by
non- aut hori sed representatives are deened not to
have been taken (Rule 101(4) EPC) and, thus, may
result in procedural |oops or other del ays.

The Board is convinced that the aforenenti oned purposes
are nmet in the light of the circunstances and
subm ssi ons of the present case.

The filed evidence shows that respondent 01 indeed
wanted to be represented by M U who acted on the
opposi ng side and, thus, in the interest of respondent
01.

Moreover, M U.'s request on behalf of respondent 01
was identical with the original request of this
opponent, i.e. to have the revocation of the patent
confirmed. No new request was submtted by M U which
m ght have created an additional, potentially
unrel i able obligation of respondent O1.

Hence, the Board' s acceptance of M U 's sub-
aut horisation did not increase the risk of a procedural
del ay.

Novel ty of the claimed system (claim1l) over

C2 di scloses an automated w rel ess preventive

mai nt enance nonitoring systemfor trains and ot her
vehicles (title), the other vehicles conprising

ai rplanes (colum 3, lines 22 to 28; colum 6, lines 17
to 22 and lines 46 to 53; colum 7, lines 10 to 17).
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6.1 The only enbodi nent of the concept described in C2
refers to a magnetic levitation train with a path of
travel along which wireless stationary relay
transceivers (NSIUs 22) are arranged "in stations and
at other fixed |ocations" through which the
trai n/vehicle passes (Figures 1 and 2; colum 2,
lines 13 to 25).

The goal of that concept is to performvehicle
i nspections "continuously in near real time" (colum 2,
lines 38 to 40; columm 7, lines 48 to 53).

The stationary relay transceivers (NSIUs 22) interact
with a wirel ess transceiver (60) of an on-board
nmonitoring unit (SMDU 12; Figures 1 and 3) arranged on
the train vehicle (engine 14 or car 16) to be

noni tored. The on-board nonitoring unit (SVDU 12)
obtains travel performance data representative of
vehi cl e performance during travel of the vehicle
(colum 3, lines 52 to 66; colum 4, lines 53 to 57),
and conpri ses:

a) a data store (36) operative to store travel
performance data of a portion of the travel of the
vehicle (colum 3, lines 45/46; colum 4, lines 53 to
57), and

b) a wi deband spread spectrumtranscei ver (60)
coupled to said data store (36) and conprising a
transmtter that is operative, when the vehicle is
approaching one of the stationary transceivers (NSIUs
22), to downl oad the travel performance data that has
been stored by said data store (36) during a portion of
the travel over a w deband spread spectrum
comuni cation signal (colum 2, lines 20 to 25;

2408.D
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columm 3, lines 35 to 40; colum 4, lines 3 to 8 and
lines 17 to 31; colum 4, line 62 to colum 5, |ine 5).

Each stationary transceiver (NSIU 22) is a w deband
spread spectrumtransceiver (Figure 4; colum 2,

l[ines 16 to 27; colum 3, lines 29 to 32; colum 4,
lines 9 to 31) conprising a receiver that receives the
wi deband spread spectrum comuni cation signal fromthe
vehi cl e and denodul ates the signal to obtain the travel
performance dat a.

The monitoring systemof C2 further conprises a ground
based archival data store (mass nenory 82 of

mai nt enance control center 28 in Figure 5) coupled to
said stationary w deband spread spectrum transceiver
(NSIU 22), and that data store (82) receives and stores
(and accunul ates) said travel performance data

(colum 2, lines 25 to 33; colum 4, lines 46 to 52;
colum 7, lines 48 to 58). As the conputer 70 at the
mai nt enance control center 28 of C2 is designed to
establish statistics on the acquired conponent
performance data (colum 7, lines 53 to 56), the mass
menory 82 of the maintenance control center 28 has to
hol d accunul ated travel performance data even though
each of the NSIUs 22 relays only a buffered data
snapshot of a sub-interval of the travel

In addition, the nonitoring systemof C2 conprises a
ground based processor (70 in Figure 5) coupled to said
ground based archival data store (82) for retrieving
travel performance data fromthe ground based archiva
data store (82) for further processing (colum 2,

lines 28 to 31; colum 4, lines 32 to 52; colum 5,
lines 25 to 56; colum 7, line 38 to colum 8, I|ine
46) .
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The data store 36 used in the on-board nmonitoring unit
of C2 (Figure 3, SMDU 12; colum 3, |lines 45/46) is not
di scl osed explicitly as an archival data store, or nmass
menory, in contrast to the ground based data store 82
of the maintenance control center 28 which is
explicitly called a mass nenory (C2, colum 4, lines 46
to 48).

In order to determine whether C2 inplicitly teaches the
on-board data store 36 to be an archival data store,
the function of the SVMDU 12 has to be borne in mnd.
While the SMDU 12 keeps nonitoring the associ ated
vehi cl e throughout its travel (C2, colum 4, lines 53
to 57), the data downl oadi ng operation of the SMDU 12
is described only with respect to intervals of the
travel (C2, colum 4, line 62 to colum 5, line 5). The
SMDU 12 downl oads its nenory content every tinme it
travel s past an NSIU 22, and then turns off (C2,

colum 5, line 5), i.e. it stops transmtting data to
the NSIU 22 which has been passed. As the transm ssion
t akes place while the vehicle is passing, the
transmssion tine is limted and so is the amount of
data that can be transmtted during that tine w ndow.
Moreover, the intervals between successive downl oads
will be short in order to assure the desired near rea
time monitoring (columm 2, line 40; colum 7, line 52).
Therefore, the nenory 36 of SMDU 12 needs to hold and
transmt only a limted anmount of performance data (a
buffered data snapshot) covering only a portion of the

travel
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Hence, as the on-board nenory 36 of C2 is not required
to have a |arge capacity, that nmenory does not
translate directly into a mass nenory (or archiva
menory). Therefore, document C2 m ght pronpt the use of
an on-board mass nenory only indirectly, by reference
to an aircraft inplenentation

The crucial question is what is directly and
unanbi guously di scl osed by docunent C2 with respect to
an aircraft nonitoring system nmentioned generally in

t hat docunment as a further field of application.

In the Board:=s judgenent, there is no clear explicit or
inplicit teaching in docunent C2 as to what such an
aircraft nonitoring systemwould | ook |ike. Rather, a
skilled person would have to fill the gaps of

di scl osure by his own eval uati ons and preferences,

t hereby nmaking selections anong different possibilities.

In particular, one mght think of keeping the
conventional flight data recorder ("black box") of an
aircraft as a data store. Such an aircraft

i npl enentation would thus inply an on-board nass nenory
or archival nmenmory within the neaning of claim1, that
menory accunul ati ng performance data of the flight

until landing of the aircraft. However, directly

appl ying the teaching of C2, the on-board transceiver
woul d still download only a portion of flight data (an
i ncrenental data snapshot) at each stationary
transceiver, nanely the portion of data that has been
acquired since the previous contact with a stationary
transceiver. It follows in this case that the subject
matter of claiml still differs fromthe teaching of C2
by requiring the data that has been accunul ated during
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the whole flight to be downl oaded after conpl etion of
the flight.

Furthernore, regarding the wireless transm ssion
technol ogy to be chosen, there are two alternatives

di sclosed in C2: | ow power spread spectrumtransm ssion
t echnol ogy which is preferred in C2 for a nunber of
advant ages, and conventional single-frequency

conmmuni cation (colum 4, lines 3 to 31). \Wereas the
|atter would be suitable to nonitor aircraft at higher
cruising altitudes, the forner due to its limted
operating range (400 to 800 netres) would be limted to
low flying aircraft unless the stationary transceivers
arranged along the path of travel were omtted and
performance data of the entire flight were accunul at ed
and downl oaded after | andi ng. However, such a
nodi fi cati on woul d abandon both the goal (continuous
nmonitoring) and structure (plural relay transceivers

al ong the path of travel) of C2.

Hence, the application to aircraft nonitoring systens
is not sufficiently described in C2 to nake the subject
matter clained in the patent in suit directly and
unanbi guously derivable for a skilled person.
Consequently, the Board does not consider the clained
subject matter as anticipated by the prior art

di scl osed in C2.

Novel ty of the claimed system (claim1l) over C3

Wth respect to C3, the appellant raised the question
as to whether that docunent was still in the

proceedi ngs even though C3 had been introduced by the
i nadm ssi bl e opposition 02. (The same question applies
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to C2 and the other docunents introduced only by
opposition 02.)

According to decision T 154/95, point 2 of the Reasons
(summarised in the "Case Law of the Boards of Appeal of
t he European Patent O fice", 4th edition 2001, chapter
VI1.C. 9.3.3), docunents are allowed to originate from
an opposition that has been decl ared i nadm ssi bl e,
provi ded that at | east one adm ssible opposition is
left so that the proceedi ngs conti nue.

The sane applies to a ground for opposition (lack of
novelty) that was raised only by the inadm ssible
opposition 02 (see decision T 270/94, summarised in
chapter VI1.C. 9.3.4 of the abovenenti oned case | aw
book) .

The Board has no doubt that C3, which is a neeting
report to AEEC nenbers that had attended the neeting,
was available to the public within the neaning of
Article 54(2) EPC. At the neeting, eleven airline
conpani es and nmanufacturers were represented to deal
with the standardisation of a data comuni cations |ink
("Gatelink") for use between an airport-based data
processing termnal and an aircraft parked at a gate.
Techni cal standardi sation procedures are nore likely to
require publicity than secrecy. This general
presunption is in line with the Affidavit C39 from one
of the attendees stating that the recipients of the
report C3 were even encouraged to distribute that
letter to third persons.
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On the other hand, the Board hesitates to take account
of a critical technical detail ("IEEE 802.11 standard")
whi ch C39 points out as having been di scussed at the
nmeeting (or sone other AEEC Gatelink neeting before the
priority date of the patent in suit) while the neeting
report itself is silent on precisely that detail and

ot herwi se abundant in specific references to multiple
st andards.

7.3 C3 deals with a data conmmunications link ("Gatelink")
for use between an airport-based data processing
termnal and an aircraft parked at a gate, see e.g.
Attachnment 3 (section 1 "Introduction” and section 2.1
"Uses of Gatelink"). The docunent considers a variety
of technical inplenentations of the required
comuni cations link (Attachnent 2, pages 2 and 5),
notably w rel ess connections including infrared,

m crowave and "spread spectruni (Attachnment 2, page 5,
par agr aph 3).

Wil e C3 discusses several types of data to be
transferred across the conmuni cations |ink (Attachnment
2, pages 1 and 2, "Requirenents Analysis"), it does not
enter into the recordi ng and downl oadi ng of flight
performance data. There is only a general hint at
"mai nt enance” as one of the Gatelink applications
(Attachnment 3, section 2.1). In the Board' s view, that
mention is not specific enough to inply and antici pate
t he overal |l concept of aircraft-based perfornmance data
accurul ati on and ground-based data eval uati on as

cl ai ned.

2408.D



10.

10.1

2408.D

- 35 - T 0382/ 03

Novelty of the claimed system (claim1) over C4/C5

C4/ C5 forman integral piece of prior art as those
docunents describe the final overall "Gatelink" system
standard, with C4 relating to the ground side and C5
relating to the aircraft side.

The final standard for the communications |ink between
an airport termnal and a parked aircraft adopted an
infrared connection or an unbilical fibre optic
connection (C4, page 5, sections 4.2.1 and 4.2.2; C5,
pages 8 and 9).

Wiile C4 (page 19) shows that the Gatelink connects to
a ground- based dat abase server, the spread spectrum
transm ssion that was contenplated initially by the
standardi sation group (C3, Attachnment 2, page 5,

par agraph 3) does not play any role in C4/C5.

Hence, the systemof claiml1 is novel at least in this
respect .

Since the remaining prior art is nore renote fromthe
cl ai med subject-matter, the Board concl udes that the
subject-matter of the systemclaim1 is novel over the
avail able prior art (Article 54 EPC).

| ssue of inventive step of the clainmed system (claim1l)
over the available prior art

As it cannot be obvious to nodify the teaching of a
docunent in a direction inconpatible with the goal of
t hat teaching, the Board does not use C2 as a starting
poi nt for the obviousness di scussion. C2 ains at
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nonitoring flight performance data in near real tine,
while the clainmed systemrelates to the downl oadi ng of
data that has been accunul ated until [ anding.

Report C3, on the other hand, constitutes an open-ended
starting point. C3 presents a list of technol ogies
avai |l abl e for conmuni cati on between a parked aircraft
and an airport termnal. A wreless connection is
contenplated in Attachnment 2 (page 5, paragraph 3;

page 7, paragraph 4). In particular, spread spectrum
technol ogy is nmentioned there.

Spread spectrumtransm ssion uses a w de band of
frequenci es and, thus, avoids the problemof radio
frequency allocation. It is known to have significant
additional qualities (e.g. C2, colum 4, lines 17 to
31):

- spread spectrumtransm ssion is resistant to

interference; and

- it can be operated at | ow power |evels w thout a
governnent |license in the US, for exanple. That is
a benefit sought by the opposed patent (see in
particul ar paragraph [0008] therein).

It is true that spread spectrumtransm ssion i S no

| onger nentioned in the final version of the "Gatelink"
standard docunented by C4/C5. However, it remains a
fact that spread spectrumtransmssion is listed in C3
as one of the options for assuring the communication of
a parked aircraft. There nay be various, e.g.
commerci al, reasons why the expert group |aying down
the final standard C4/C5 adopted an infrared or
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unbilical fibre optic connection, such as the
availability of off-the-shelf hardware to reduce the
devel opnment costs (C3, Attachment 2, page 5, paragraph
4), or a lack of vendors of other technol ogies (C3,
attachnent 2, page 7, paragraph 4).

C3 does not rule out the spread spectrumtechnol ogy
which it nentions in its list of candidate technol ogies
(Attachnent 2, page 5, paragraph 3). C3 rather states
that the "use of other technologies [i.e. other than
infrared transm ssion] may prove to be beneficial in
the future"” (Attachnent 2, page 7, paragraph 4, |ast
sentence). As the advantageous effects of spread
spectrumtransm ssion are well-known (as nentioned
above), the choice of spread spectrumtransm ssion from
said |ist of candidate technol ogi es cannot represent a

sel ection invention either.

| nci dental |y, spread spectrumtransceiver chipsets
becane commercially available by the priority date of
t he patent (as acknow edged in its paragraph [0072]),
thus renoving this potential disincentive.

Wth respect to a wreless comunication |ink according
to C3 (spread spectrumvariation), the system and

nmet hod according to the independent clains of the
patent in suit contribute the concept of downl oadi ng
the accunul ated flight performance data, after the
aircraft conpletes its flight and | ands at an airport,
to an airport-based data store for further processing.

(a) The added concept solves the problem of enabling
the accunul ated flight performance data to be
exam ned on the ground (where nore powerful
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processors may be avail able, or extensive data
checks can be carried out while the aircraft is
rel eased for another flight, or statistical data
of several aircraft can be conpiled, and the
like).

That problem corresponds to a prior art
recommendat i on (Septenber 1995) by the US Feder al
Avi ation Adm nistration (FAA) that airlines | ook
at the information provided by the digital flight
data acquisition unit ("black box") of an aircraft
at regular intervals, as acknow edged in paragraph
[ 0003] of the patent (which clains a priority date
of Novenber 1995). Looking at the recorded
information after |anding constitutes an obvious
variation of said FAA reconmmendati on. The
formul ati on of the problem does not, therefore,

i nply any non-obvi ous aspect.

I nstead of collecting the recorded information on
a renovabl e data carrier (e.g. floppy disc) to be
pi cked up by safety personnel (paragraph [0004] of
the patent), there is an evident and predictable
practical advantage in using the wirel ess data
link which exists in the ground data |ink
according to C3 anyway and is designed in
particular to transmt maintenance data (C3,
Attachment 3, section 2.1).

It is true that a portable data carrier may

provi de a |l arge storage capacity whereas a
wireless link may have a |limted bandw dt h.
However, as the aircraft is parked at the airport
termnal, the anobunt of the accunul ated flight
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performance data is not a bottleneck to using a
wirel ess link. Hence, enploying one of the

wi rel ess technol ogies envisaged in C3 to
acconplish the data flow required by official
authorities (FAA) is obvious to a person skilled
in the art.

At the sanme tinme, an inherent requirenent of the
FAA's recommendation is that the recorded and
transferred data be processed and anal ysed. As
ground- based processi ng obviously allows nore
conmputing power to be used and enables the flight
data of several aircraft to be conmpared, for
exanple, the skilled person will envisage an

ai rport-based data store and data processor (as
opposed to an air-borne data processing facility)
to retrieve and further process the flight
performance dat a.

Therefore, the Board does not see any inventive
contribution by the systemclaim1 or
correspondi ng nmethod claim 17, contrary to the
requi renents of Articles 52(1) and 56 EPC.
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Or der

For these reasons, it is decided that:

1. Qpposition 02 is rejected as i nadm ssible.

2. The appeal is dism ssed.

The Regi strar: The Chai r man:

R Schumacher S. V. Steinbrener
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