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Summary of Facts and Subm ssi ons

1115.D

The appel | ant (patentee) | odged an appeal against the
deci sion of the Opposition Division to revoke the
Eur opean patent No. 1 001 909.

An opposition had been filed against the patent as a
whol e and was based on Article 100(a) EPC (Il ack of
novelty and | ack of inventive step), Article 100(b) EPC
(that the patent does not disclose the invention in a
manner sufficiently clear and conplete for it to be
carried out by a person skilled in the art) and

Article 100(c) EPC (extension of the subject-matter of

t he patent beyond the content of the application as
filed).

The Opposition Division held that the invention was
sufficiently disclosed but that the subject-matter of
t he i ndependent clains 1 and 10 extended beyond the
content of the application as filed.

The respondent (opponent) submtted with a |letter dated
10 February 2004 that it would no | onger challenge the
patent in the event of it being reinstated.

Wth a comuni cation dated 24 March 2004 the Board
expressed its opinion that the clains 1 and 10 as
granted did not appear to neet the requirenments of
Article 123(2) EPC due to the conbination of the
features "feed neans” with "feed pipes or needl es”

whi ch has no basis in the originally filed application.
Consi dering the statenent of the respondent (conpare
point 111 above) the Board invited the appellant to
submt an anmended nmai n request which should contain the
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feature "pinch wheel s" instead of the said
generalisation "feed neans” in the clains 1 and 10 in
order to neet the requirenents of Article 123(2) EPC.
The Board further stated that, provided that the

appel lant were to do so, it would be inclined to rem t
the case to the Qpposition Division for further

exam nation of the remaining objections under

Article 100(a) EPC.

V. Wth letter dated 20 April 2004 the appellant submtted
an anended set of clainms 1 to 10 and accordingly
adapt ed description pages 3 to 4.

\Y/ The i ndependent clains 1 and 10 under consideration as
filed with letter of 20 April 2004 read as foll ows:

"1. Apparatus for the packaging of trimrer |ine
conprising pinch wheels (24,26) to feed a | ength of
trimmer line (2) froma supply source (4)into guide
means (22,28) and thence into a cl osed contai ner or
package(10) through a hole or aperture (10A) in said
cont ai ner or package, neans (30) being provided to
sever the trimrer line (2) when a predeterm ned | ength
has been fed into said container or package (10), said
gui de neans conprising feed pipes or needles (22, 28)

| ocat ed one above and one bel ow said pi nch wheels
(24,26), the trimrer line being sequentially fed into
t he upper pipe or needle (22) and then into the | ower
pi pe or needle (28) fromwhich it is fed through the
hol e or aperture (10A) into the cl osed contai ner or
package (10), characterised in that said | ower pipe or
needl e (28) is novable axially and towards and away
fromsaid upper pipe or needle (22), said pinch wheels
(24, 26) and said closed container or package (10) so as

1115.D
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to enabl e the distance between a | ower end of said
| ower pipe or needle (28) and said pinch wheels (24, 26)
and said contai ner or package (10) to be varied."

"10. A nethod for the packaging of trimrer line
including the steps of positioning a closed container
or package (10) beneath a line filling station,
lowering a | ower pipe or needle (28) to the required
position relative to said contai ner or package (10) and
to pinch wheels (24,26) for the line, feeding a
required length of line (2) through an upper feed pipe
or needle (22) and thence through said | ower feed pipe
or needle (28) into said closed container or package
(10) through a hole or aperture (10A) therein,
retracting said | ower feed pipe or needle (28),
severing the trinrer line (2) so as to |leave a portion
of said trimer line (2) projecting from said container
or package (10), and thereafter noving the filled
contai ner or package (10) away fromsaid filling
station and sinultaneously positioning a further closed
cont ai ner or package (10) beneath said filling

station."

The appel | ant requested that the decision under appeal
be set aside and the patent be nmintained in anmended
formon the basis of the clains 1 to 10 as filed with
letter of 20 April 2004.

The respondent did not submt any request (conpare
point I11 above).

The appel | ant argued essentially as foll ows:
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In the originally filed application (i.e. the published
WO A-99/07630) there is no reference whatsoever to the
upper pipe or needle (22) being novable in its axial
direction or any other direction, nor is there any

ref erence whatsoever to the feed neans (24, 26) being
novabl e in the axial direction of the pipes or needles
(22, 28). Simlarly, there is no reference to the
cont ai ner or package (10) being novable in the axial
direction of the pipes or needles (22, 28). Wth the
above in mnd it is clear that if the | ower pipe or
needle (28) is novable axially towards and away from

t he cl osed contai ner or package (10), and the upper
pi pe or needle (22) and the feed neans (24, 26) are
fixed - as regards any axial novenent towards and away
fromthe closed container or package (10) - then

i nherently and unequi vocally the | ower pipe or needle
(28) nust nove relative to the upper pipe or needle (22)
and the feed neans (24, 26) and thus vary the distance
between a | ower end of the | ower pipe or needle (28)
and the upper pipe or needle (22) and the feed neans
(24, 26) as well as to the closed contai ner or package
(10). If there would have been a requirenment for the
upper pipe or needle (22) or the feed neans (24, 26) to
be novable towards the cl osed container or package (10),
this woul d have been stated in the application as
originally filed. Thus the Opposition Division is wong
inits allegation of paragraphs 10.2 and 10.3 of the
deci sion. The Opposition Division cannot read into a
docunent sonething that is neither stated or inplied.
Since the original application is silent with respect
to any novenment of said itens the Opposition Division
is incorrect in stating that these itens are novabl e.
The sane argunents fully apply to process clai m 10.
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Consequently, clains 1 and 10 neet the requirenments of
Article 123(2) and (3) EPC.

Reasons for the Deci sion

1

1.2

1.2.1

1115.D

Adm ssibility of amendnments (Article 123(2) and (3) EPQC

The specific enbodi nent of pinch wheels in conbination
with feed pipes or needles has a basis in the

originally filed application (cf. WO A-99/07630, page 4,
lines 7 to 11; and clainms 6 to 7 and 9).

The Board concurs with the appellant that the feature
"...said lower pipe or needle (28) is novable axially
and towards and away from said upper pipe or needle
(22), said pinch wheels (24,26) and said cl osed
cont ai ner or package (10) so as to enable the distance
between a | ower end of said | ower pipe or needle (28)
and said pinch wheels (24,26) and said contai ner or
package (10) to be varied" of claim1l can be derived
directly and unanbi guously fromthe originally filed
application. The sane applies |likewise to the feature
"...lowering a | ower pipe or needle (28) to the required
position relative to said contai ner or package (10) and
to pinch wheels (24,26) ." of claiml10.

The originally filed application explicitly only

di scl oses that "the | ower of said piper or needles wll
preferably be novable axially so as to enable the

di stance of the end of said pipe or needle to be varied
relative to the container or package" (cf. page 4,
lines 13 to 15; and clains 6 and 10).



1.2.2

1.2.3

1115.D

- 6 - T 0692/ 03

The application as originally filed is totally silent
as to whether the said upper pipe or needle (22) and

t he pinch wheels (24, 26) are to be novabl e or whet her
they are fixed (cf. Figures 1 to 3), respectively.
There is also no reference that the container or
package (10) should be novable in said axial direction.

Consi dering that no novenents of the upper pipe or
needl e (22) and the pinch wheels (24,26) have been
stated in the application as filed, there is no
anbiguity for the skilled person regarding the novenent
of the | ower pipe or needle (28).

Therefore, the Board shares the appellant's view that
the skilled person would interpret the said wording
"the | ower of said piper or needles will preferably be
novable axially .." as nmeaning that only said "Il ower

pi pes or needl es" are novable while the upper pipe or
needl e (22) and the pinch wheels (24,26) are fixed.

This inherently and unequivocally inplies that the

| ower pipe or needle (28) nmust nove relative to the
upper pipe or needle (22) and the pinch wheels (24, 26)
and thereby vary the di stance between a | ower end of
the | ower pipe or needle (28) and the upper pipe or
needl e (22) and the pinch wheels (24,26) as well as to
t he cl osed contai ner or package (10) when the | ower
pi pe or needle is noved axially towards and away from
t he cl osed contai ner or package (10).

Consequently, the skilled person can derive this
enbodi nent fromthe originally filed application in a

cl ear and unm st akeabl e manner.
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1.2.4 The conclusions of paragraphs 1.2.1 to 1.2.3 above
apply likew se to i ndependent process claim 10 which
conprises the said wording ".lowering a | ower pipe or
needl e (28)..".

1.3 The Board therefore concludes that the subject-matter
of clainms 1 and 10 of the single request dated 20 Apri
2004 neets the requirenents of Articles 123(2) EPC and,
since the clains 1 and 10 have been |imted conpared
with the clains 1 and 10 as granted, also of
Article 123(3) EPC

2. Remttal to the first instance

The anmendnents nmade in clains 1 and 10 have the effect
that the reasons given for revoking the patent no

| onger apply. However, as is evident fromthe file the
OQpposition Division has not dealt with the objections

rai sed under Article 100(a) EPC yet.

Under these circunstances the Board considers it
appropriate to exercise its discretion under

Article 111(1) EPC to remt the case to the Opposition
Division for further prosecution, i.e. to exam ne

whet her the anended clains neet the requirenments of

novelty and inventive step.

Thus, the appellant has the opportunity to have its

case considered without | oss of an instance.

1115.D
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Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first instance for further

prosecuti on.

The Regi strar: The Chai r man:

A. Wl i nski A. Burkhart
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