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Summary of Facts and Subm ssi ons
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Agai nst European patent No. 0 505 500 entitled
"Endogenous gene expression nodification with

regul atory el enent by way of honol ogous reconbination”
two oppositions had been filed.

The Opposition Division revoked the patent for the
reason that the requirenments of Article 83 EPC were not
fulfilled. Against this decision, the appellants
(patent proprietors) filed an adm ssi bl e appeal bearing
t he nunber T 397/02 - 3.3.8. During pendi ng appeal
proceedi ngs, a notice of intervention was filed which
was consi dered adm ssible by the board. Wth deci sion

T 397/ 02 dated 10 Cctober 2003 and di spatched on

19 Decenber 2003, the board of appeal dism ssed the
appeal .

On 19 February 2004, the patent proprietors filed a
noti ce of appeal against the said decision T 397/02 and
paid the appeal fee. On 19 April 2004, they filed a
statenent of grounds of appeal setting out their case
and requests. Their requests were based on an all eged
vi ol ati on of substantial and procedural |aw. They
argued that, according to decision G 1/97 (QJ EPO 2000,
322) a lacuna in the EPC could be renedi ed by an appeal
to Article 125 EPC under certain circunstances and that

such circunstances were present in their case.

The patent proprietors requested that the decision of

t he board of appeal be set aside and that the patent be
mai ntai ned as granted. As an auxiliary request, they
requested that the decision of the board of appeal be
set aside and that the proceedings in appeal T 397/02
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be reopened. As a further auxiliary request, they
requested a review of the decision. They al so requested
oral proceedings under Article 116 EPC, in case the
board intended to refuse their requests.

Reasons for the Decision

1
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The patent proprietors were adversely affected by the
decision T 397/02 (supra) as their appeal was di sm ssed.

The tinme limts and form of appeal set by the European
Pat ent Convention (cf Article 108 and Rule 64 EPC) for
filing an appeal against said decision were conplied

wi th. However, Article 106 EPC does not specify that an
appeal shall lie from decisions of the boards of appeal.
As stated in decision G 1/97 of the Enlarged Board of
Appeal (supra), the boards of appeal do not have the

power to review their own decision

The said decision G 1/97 indicates in particular that:

(a) In the context of the EPC, requests which are
ainmed at the revision of a final decision of a
board of appeal and based on the alleged violation
of a fundanental principle cannot be validly
submtted (see point 6, first paragraph) because
they are based on a renedy which is non-existent

(see point 6, |ast paragraph);

(b) The responsibility for hearing such requests lies
with the board of appeal which took the contested
decision, not with any other board or with the
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Enl arged Board of Appeal (see point 6, paragraph 4,
cf also decision T 315/97 dated 2 Cctober 2002).

(c) Since said requests cannot be validly filed and
nmust be refused as inadm ssible, the board
concerned is able to consider a request ained at
the revision of its own decision imediately and
wi t hout any further procedural formalities (eg
right of the other parties to comment; the right
to request oral proceedings; the observation of
mninmumtime limts) (cf point 6, |ast paragraph).

(d) No special renmedy can be created by judicial neans
on the basis of Article 125 EPC (see point 9 first

sent ence) .

In view of the above, this board - in the sane
conposition of the board which took the decision which
forms the subject of the request for revision - can
refuse i medi ately and wi thout further procedural
formalities all requests by the appellants as

i nadm ssi bl e, including those ainmed at obtaining oral
pr oceedi ngs.
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Or der

For these reasons it is decided that:

The requests filed with letters dated 19 February 2004 (notice
of appeal) and 19 April 2004 (statenent of grounds) are
refused as inadm ssi bl e.

The Regi strar: The Chai r man:

A. Wl i nski L. Galligani

2001.D



