BESCHWERDEKAMVERN
DES EUROPAI SCHEN

BOARDS OF APPEAL OF CHAMBRES DE RECOURS
THE EUROPEAN PATENT

DE L' OFFI CE EUROPEEN
DES BREVETS

DECI SI1 ON
of 17 January 2005

PATENTAMTIS OFFI CE
I nternal distribution code:
(A) [ ] Publication in QJ

(B) [ ] To Chairnmen and Menbers
(O [X] To Chairnen

(D) [ 1 No distribution

Case Nunber:

Appl i cati on Nunber:
Publ i cati on Nunber:

| PC:

Language of the proceedi ngs:

Title of invention:

T 0637/04 - 3.2.7
95108433. 4
0745433

BO5C 1/ 16

EN

Adhesi ve printing for disposable absorbent article

Pat ent ee:
THE PROCTER & GAMBLE COVPANY

Opponent :
SCA Hygi ene Products AB

Headwor d:

Rel evant
EPC Art.
EPC R 64

| egal provisions:
106(1), 108

Keywor d:
"Sol e paynent of appeal
" Rei mbur senent of the appeal

Deci si ons cited:

fee - no appeal

fee - yes"

in existence"

J 0012/82, J 0019/90, T 0631/91, T 0727/91, T 0925/91,

T 0273/93, T 0281/ 95
Cat chword

EPA Form 3030 06. 03



9

Européisches
Patentamt

European
Patent Office

Office européen
des brevets

Beschwerdekammern Boards of Appeal Chambres de recours

Case Nunber: T 0637/04 - 3.2.7
DECI SI ON
of the Technical Board of Appeal 3.2.7
of 17 January 2005
Appel I ant : SCA Hygi ene Products AB

Repr esent ati ve:

Respondent :
(Proprietor of the patent)

Repr esent ati ve:

Deci si on under appeal

Conposition of the Board:
Chai r man: A. Burkhart
Menmber s:

C. Holtz

S-405 03 Goteborg (SE)

Romare, Laila Anette
Al bi hns Got eborg AB
Box 142

S-401 22 Gbteborg (SE)

THE PROCTER & GAMBLE COVPANY
One Procter & Ganble Pl aza
G nci nnat i
Ohi 0 45202 (US)

Krenmer, VEéronique

Procter & Ganble Service GrbH

D- 65823 Schwal bach am Taunus (DE)

Deci sion of the Qpposition Division of the

Eur opean Patent O fice posted 2 March 2004
rejecting the opposition filed agai nst European
patent No. 0745433 pursuant to Article 102(2)
EPC.

H E. Fel genhauer



- 1- T 0637/ 04

Summary of Facts and Subm ssi ons
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The opposition division on 2 March 2004 issued the
deci si on under appeal, rejecting the opposition against
Eur opean patent 745433.

On the last day for filing a notice of appeal, 12 My
2004, the appell ant/opponent paid an appeal fee. In the
acconpanyi ng formused for paynent, EPO Form 1010, the
nunbers of the European patent application and the

Eur opean patent concerned were given, as well as the
nanme and address of the professional representative. In
box 16 of the form the nunmber 011 was given and the
words "Fee for appeal”™ noted beside this box. The
anount to be paid was given as 816,00 Euro with "80%
witten by hand next to it. A notice of appeal
referring to the sane patent was received by the EPO on
14 May 2004.

The appel lant was notified in a conmunication of 2 July
2004 fromthe registry of the board, issued pursuant to
Article 108 and Rule 65(1) EPC, that the notice of
appeal was not filed in due tinme. Reference was nmade to
Rul e 84a EPC and Article 122 EPC. The appel | ant

subm tted observations in response to this

conmuni cati on

In a comuni cation to the appellant dated 28 Septenber
2004, the board expl ai ned that under the established
case | aw of the Boards of Appeal, the paynent of an
appeal fee could not in itself constitute a sufficient
notice of appeal, referring to Case Law, 4'" edition

p. 519, and that it could be expected that the appeal
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woul d be rejected as inadm ssible. No observations were
filed by the appellant to this comunicati on.

V. The argunents of the appellant may be summari sed as
fol | ows:

The appell ant had indeed filed a notice of appeal in
accordance with Article 108 and Rule 65(1) EPC. Wth
reference to the EPO paynent form 1010 and the fax
transm ssion report, it was evident that the
appropriate appeal fee had been paid fromthe deposit
account of the representative within the tine limt for
filing the appeal. The paynment order contained the

rel evant application and patent nunbers. Indirectly,

t hrough the nanme of the representative, the name of the
appel l ant was al so disclosed. Wth further regard to
Rul e 64(b) EPC, the case |law of the boards of appeal

(T 631/91, T 727/91, T 273/92 and further in T 925/91
and T 281/95) had established that the provisions of
this rule could be ascertained by the appellant's
overal |l subm ssions, if the request filed in the appeal
proceedi ngs did not nake this clear. It was therefore
submtted that the paynment formfiled in witing
constituted a validly filed notice of appeal.

Reasons for the Decision

1. The cases cited by the appellant in which the appeal
was found adm ssible are not relevant to the present
facts, since they concerned the question whether or not
t he scope of the appeal could be ascertained froma
noti ce of appeal already filed in due time as well as
fromthe appellant's overall subm ssions, and thus
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whet her or not the notice of appeal could serve as
grounds of appeal. Instead, the question to be answered
in the present case is whether the tinely filing of the
paynent formtogether with the actual paynment of the
appeal fee neets the conditions of Article 108, first
and second sentence, EPC for a valid notice of appeal.

In decision J 19/90 of 30 April 1992, the Legal Board
of Appeal concluded that the sole paynent of the appeal
fee did not constitute a valid neans of | odging an
appeal, even if the object of the paynent was indicated
as a fee for appeal, the application nunber was given
and the EPO form for paynent had been used (as had
previ ously been accepted as sufficient by the Board in
T 275/ 86).

The Legal Board of Appeal in J 19/90 (point 1 of the
reasons) arrived at its conclusion based on the prem se
that a request is necessary, giving as exanples the
requi renent of a request for designation, for

exam nation or for further processing. A request nust
contain a declaration of a procedural will, wthout
whi ch the EPO cannot act. The Legal Board of Appea
also referred to decision J 12/82 (QJ 1983, 221) in
which it had established that the filing of the form
for paynment could not be considered to contain the
necessary request itself.

Since the Legal Board of Appeal was of the opinion that
it could not be conpletely ignored that the paynent of
the fee for any of these acts could be seen as a
sufficient declaration by the party in question, it
proceeded to exam ne the |legal conditions for a valid
notice of appeal (point 2 of the reasons). The board



0016.D

S o4 T 0637/ 04

identified five such conditions, ie a witten

subm ssion, Article 108, first sentence, EPC,
identification of the decision under appeal, of the
appel lant (cf. T 25/85, QJ 1986, 81), and of the
prof essional representative, and finally an express
declaration of a will to appeal. The last condition
arose fromArticles 106(1) and 108 and Rul e 64 EPC.

Fromthe text of the EPC relating to appeals, the Legal
Board of Appeal concluded that the nature of a

decl aration of appeal was different to that relating to
any of the described exanples (cf. paragraph 3 above),
inthat it was not only the object of an appeal to
express a certain procedural will or act, but also to

bring the case before a separate instance.

Decision J 19/90 has been followed by others to the
extent that it has becone established case | aw (see eg
Case Law, 4'" edition, 2001, p. 519). The present board
agrees with this case |law and the reasoning behind it.
The board woul d observe that, as filled out in the
present case, the form does not express that the party
in question wants to appeal, in spite of the fact that
the word "appeal ™ is indicated. It is not sufficient
that this could perhaps be construed indirectly as a
declaration of a will or as a procedural act, as
contested by the appellant. Such decl arations nust be

cl ear and unequi vocal .

Accordingly, there is no appeal in existence and the
appeal fee shall therefore be rei nbursed.



Or der

For these reasons it is decided that:

1. There is no appeal in existence.

2. The appeal fee shall be reinbursed.

The Regi strar: The Chai r man:
G Nachti gal | A. Burkhart
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