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Summary of Facts and Submi ssi ons

1235.D

Mention of the grant of European patent No 0 600 425 in
respect of European patent application No 93119235.5 in the
nane of Cryovac Inc, which had been filed in the name of WR
G ace & Co. on 29 Novenber 1993 claimng an US priority of

20 Septenber 1993 (US 124179), was announced on 8 March 2000
(Bulletin 2000/ 10). The patent, entitled "Heat shrinkable
filns containing single site catal yzed copol ynmers havi ng

| ong chain branching", was granted with sixty-three cl ai s.

| ndependent product Clains 1, 6, 10, 16, 25, 27, 28, 32 and
37 read as foll ows:

"1l. A heat-shrinkable, inpact-resistant nmultilayer film
sui tabl e for packagi ng conprising a honogeneous single
site catal yzed copol ymer of ethylene and an al pha-
olefin having fromthree to ten carbon atons, said
single site catal yzed copol yner having |ong chain
branching and a density of from about 0.86 g/cc to
about 0.95 g/cc.”

"6. A heat-shrinkable, inpact-resistant nmultilayer film
conprising at | east one inner core |ayer conprising a
honogeneous single site catal yzed copol yner of ethyl ene
and an al pha-olefin having fromfour to ten carbon
atons and having | ong chain branching, said copol yner
having a density of from about 0.89 g/cc to about
0.91 g/cc.™

"10. A heat-shrinkable, inpact-resistant nultilayer film
conprising at least two core | ayers, each of said core
| ayers conprising a honogeneous single site catal yzed
copol ynmer of ethylene and an al pha-ol efin having from
four to ten carbon atons and having | ong chain
branchi ng, said copol yner having a density of from
about 0.89 g/cc to about 0.91 g/cc.”

"16. A heat-shrinkable, inpact-resistant nmultilayer film
havi ng the general structure:
seal /corel/ barrier/core/abuse
wherei n each of the core layers conprises the sane
honmogeneous | ong chain branched single-site catal yzed
copol ynmer of ethylene and an al pha-ol efin having from
four to ten carbon atons, said copol yner having a
density of from about 0.89 g/cc to about 0.91 g/cc.”

"25. A heat-shrinkable, inpact-resistant nultilayer film
conpri si ng:
a) a seal |ayer;
b) a first core layer conprising a honogeneous, |ong
chai n branched et hyl ene al pha-ol efin copol yner having a
density of from0.89 g/cc to about 0.91 g/cc;
c) a barrier layer;
d) a second core layer conprising a honogeneous, |ong
chai n branched et hyl ene al pha-ol efin copol yner having a
density of from0.89 g/cc to about 0.91 g/cc; and
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"27.

" 28.

" 32.

" 37.
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e) an abuse | ayer;

wherei n the honogeneous, branched ethyl ene al pha-ol efin
of the first core layer differs fromthat of the second
core | ayer."

A heat-shrinkable, inpact-resistant nultilayer film
conpri si ng:

a) a sealing layer conprising a honbgeneous, single
site catal yzed copol ymer of ethylene and an al pha-
olefin with four to ten carbon atons, said copol ymer
havi ng |1 ong chain branching and a density of from about
0.89 g/cc to about 0.91 g/cc.

b) a barrier layer; and

c) an abuse | ayer conprising a honbgeneous single site
catal yzed copol yner of ethylene and al pha-olefin with
four to ten carbon atons, said copol ynmer having | ong
chain branching and a density of from0.89 g/cc to
about 0.91 g/cc.”

A heat -shrinkable, inpact-resistant nultilayer film
havi ng the general structure:

seal / core/ barrier/core/ abuse

wherein each of the two core | ayers conprises the sane
honbgeneous copol yner of ethyl ene and octene having an
| 10/ 1> greater than or equal to 5.63 and a MV Mh | ess
than or equal to (l/1,)-4.63, said copolyner having a
density of from about 0.89 g/cc to about 0.91 g/cc.”

A heat-shrinkable, inpact-resistant nultilayer film
conpri si ng:

a) a sealing |layer;

b) a first core layer conprising honogeneous ethyl ene
octene copol ymer having an |/ 1, greater than or equal
to 5.63 and a MV Wh I ess than or equal to (I/15)-4.63
and having a density of fromO0.89 g/cc to about

0.91 g/cc.

c) a barrier layer;

d) a second core layer conprising a honogeneous

et hyl ene octene copol yner having an | /1, greater than
or equal to 5.63 and a MV Mh | ess than or equal to
(l10/15)-4.63 and having a density of from0.89 g/cc to
about 0.91 g/cc; and

e) an abuse | ayer."

A heat-shrinkable, inpact-resistant nultilayer film
havi ng the general structure:

seal / cor e/ abuse

wherein the core |ayer conprises a honpbgeneous | ong
chain branched single site catal yzed copol ynmer of

et hyl ene and an al pha-olefin having fromfour to ten
carbon atons, said copolyner having a density of from
about 0.89 g/cc to about 0.91 g/cc.”

Clains 2-5, 7-9, 11-15, 17-24, 26, 29-31, 33-36, 38-63 were
dependent, directly or indirectly, on one of the independent
C ai ns.
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A first Notice of Qpposition was fil ed agai nst the patent by
Dr Werner Behnisch on 20 Novenber 2000. Opponent | requested
the revocation of the patent inits entirety, relying on
Article 100(a) EPC (lack of novelty and |l ack of inventive
step of the clained subject-matter).

A second Notice of Opposition was fil ed agai nst the patent
by The Dow Chemi cal Conpany on 8 Decenber 2000. Opponent |1
requested the revocation of the patent inits entirety,
relying on Article 100(a) EPC (lack of novelty and | ack of
i nventive step of the clainmed subject-natter).

A third Notice of Qpposition was fil ed agai nst the patent by
Pechi ney Pl astic Packaging Inc. on 8 Decenber 2000. Opponent
Il requested the revocation of the patent in its entirety,
relying on Article 100(a) EPC (lack of novelty and | ack of

i nventive step of the clainmed subject-matter), 100(b) EPC
(the opposed patent did not disclose the invention in a
manner sufficiently clear and conplete for it to be carried
out by a person skilled in the art) and 100(c) EPC (the
subject-matter of the opposed patent extended beyond the
content of the application as filed).

The oppositions were inter alia supported by the foll ow ng
docunent s:

DL : WO A-94/ 09060

D2 : WO A-93/08221

D5 : US-A-4 820 557

D6 : US-A-4 837 084

D12: WO A-94/ 25523

D15: Plastic Focus, 13 Septenber 1993, 25(18)

D17: B.A Story et al, "The New Family of Polyolefins from
I nsite* Technol ogy", MetCon' 93, Houston, 1993, 26-28
May, pp 113-123

D20: WO A- 95/ 00333

D23: G D. Schwank, "Sel ected Applications for Constrai ned
Geonetry Catal yst Technol ogy( CGCT) Pol yners", SPO 92,
23 Septenber 1992, pp 1-22

D24: K. W Swogger, "The Material Properties of Polyners Mide
From Constrai ned Geonetry Catal ysts", 22 Septenber 1992

D25: "Dow C ai nms Big Advantage in New Pol yol efin Catal ysts",
Chemi cal Marketing Reporter, 5 Cctober 1992, pp 3, 20

By its decision announced orally at the oral proceedi ngs of
8 Decenber 2004 and issued in witing on 3 January 2005 the
Opposi tion Division revoked the patent.

The Qpposition Division held in the appeal ed decision that:

- the subject—mmatter of Claiml of the Main Request (Set C,
filed on 8 Novenber 2004 and anended at the oral
proceedi ngs before the Qpposition Division) | acked
novel ty under Article 54(3) EPC over D1 for all
contracting states except LI. This concl usion was
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justified by a conbination of the disclosure in several
passages of D1, which was said to be possible as |ong as
there was no reason to prevent the skilled person from
nmaki ng such conbi nati ons.

Auxiliary request 1 (Set E, filed on 8 Novenber 2004 and
anended at the oral proceedings before the Opposition

Di vision) was not allowable under Articles 123(2) and 84
EPC

the subject-matter of Claiml of Auxiliary Request 2 (Set
M filed at the oral proceedings before the Cpposition

Di vision), which required the presence of at |east two
core layers, also |acked novelty over D1, whose

di scl osure enconpassed multil ayer structures having
several |layers made froma substantially |inear ethylene
copol ynmer, because the qualification "core |ayer" could
not distinguish a layer froman "internediate" or "inner
| ayer", all made of the sanme materi al

Caim1l of each of these requests reads as foll ows:

Mai n Request (Set C, as anended)

A heat -shrinkable, inpact-resistant rmultil ayer
filmconprising at | east one core |layer conprising a
honbgeneous single site catal yzed copol yner of ethyl ene
and an al pha-olefin having fromfour to ten carbon
atons and having | ong chain branchi ng, said copol yner
having a density of from about 0.89 g/cc to about

0.91 g/cc, which filmhas been fornmed by an extrusion
process followed by cooling the filmto a solid state,
reheating the filmto its softening point, stretching
the filmin the |ongitudinal and transverse directions,
and quickly cooling the filmwhile retaining its
stretched dinensions to set the filmin the oriented
nol ecul ar configuration.”

Auxiliary Request 1 (Set E, as anended)

A heat -shrinkable, inpact-resistant rmultil ayer
filmconprising at | east one inner core |ayer

conpri sing a honbgeneous single site catal yzed

copol ymer of ethylene and an al pha-ol efin having from
four to ten carbon atons and having | ong chain
branchi ng, said copol yner having a density of from
about 0.89 g/cc to about 0.91 g/cc, which filmhas been
formed by an extrusion process followed by cooling the
filmto a solid state, reheating the filmto its
sof t eni ng poi nt,

stretching the filmin the transverse and | ongi tudi na
directions, and quickly cooling the filmwhile
substantially retaining its stretched di nensions to set
the filmin the oriented nol ecul ar configuration, said
filmhaving an instrunmented peak value of 22 to 44 kg
(49 to 98 pounds)."
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Auxiliary Request 2 (Set M

"1l. A heat-shrinkable, inpact-resistant rmultil ayer
filmconprising at |least two core |ayers, each of
said core layers conprising a honbgeneous single
site catal yzed copol yner of ethylene and an al pha-
olefin having fromfour to ten carbon atons and
havi ng | ong chai n branchi ng, said copol yner having
a density of fromabout 0.89 g/cc to about 0.91
g/ cc, which filmhas been fornmed by an extrusion
process followed by cooling the filmto a solid
state, reheating the filmto its softening point,
stretching the filmin the |ongitudinal and transverse
directions, and quickly cooling the filmwhile
retaining its stretched dinensions to set the filmin
the oriented nol ecul ar configuration."

On 14 March 2005 the Patent Proprietor (Appellant) |odged an
appeal agai nst the decision of the Cpposition Division and
pai d the appeal fee on the sane day.

Wth the Statenent setting out the Grounds of Appeal filed
on 6 May 2005, the Appellant naintained the rejected
requests, i.e. amended Set C (Main Request), anended Set E
(Auxiliary Request 1), Set M (Auxiliary Request 2) and
subnitted a further set of clains as Auxiliary Request 3,

whi ch corresponded to the Main Request as far as the clained
subj ect-matter was concerned but with the effect linmted to
the contracting state LI

The Appellant argued that the subject-matter of all these
requests not only satisfied the formal requirenents of the
EPC but was al so novel over Dl1. Therefore it requested that
t he decision of the Opposition D vision be set aside and the
case be remtted to that Division for further exam nation

Wth letters dated 18 January 2006 and 18 April 2008,
Respondent | (OQpponent |) raised novelty objections on the
basis of D1 as well as inventive step objections on the
basis of D2 or its conbinations with D5, D6 or D15,
respectively, and on the basis of the conbination of D6 with
D15. It also argued that the introduction of product-by-
process features was inadnissible because of procedural
reasons and because they led to clarity problens.

Wth letters dated 23 Septenber 2005, 25 Novenber 2005 and
18 April 2008 Respondent Il (Opponent Il) maintained its
obj ections, already raised before the Qpposition Division,
under Articles 123(2), 83, 84, 54 and 56 EPC

Wth regard to Article 123(2) EPC it argued that the
product - by- process features were not disclosed in

conbi nation with the other clained features, that according
to the original disclosure an irradiation step — not part of
the currently clained subject-matter - was obligatory, that
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there was no support for a nultilayer filmhaving a single
softening point and that the definition of the multilayer
filmshould al so conprise features related to the nunber,

t hi ckness and constitution of the |ayers.

Concerning Article 84 EPC it argued that a comobn softening
point of the layers of a nultilayer filmwas unrealistic.
This was also a problemin relation to Article 83 EPC which
was, furthernore, addressed in relation to information which
was mssing in the specification, thus rendering the clained
subj ect - mat t er unwor kabl e.

Novel ty was contested under Article 54(3) EPC in view of the
di scl osure of docunents D1, D12 and D20.

I nventive step was contested on the basis of the conbination
of D6, considered as the closest state of the art, with one
of D2, D15, D17, D23, D24 and D25. Respondent |l argued that
since a consistent inprovenent of any of the desired
properties was not established by the experinental results
reported in the specification, an inventive step could not
be acknow edged. Thus replacing the VLDPE (very | ow density
i near polyethylene) copolynmer in the 4-layer shrinkable
films of Exanples 8 and 9 of D6 by a substantially linear

et hyl ene copol ynmer conprising | ong-chain branching (SLEP)
known from one of D2, D15, D17, D23, D24 and D25 was an

obvi ous alternative.

Wth a letter dated 20 Septenber 2005, Respondent |11
(Opponent I11) briefly argued that the decision under appea
shoul d be upheld for the reasons given by the Opposition

Di vi si on.

Wth a conmmuni cation dated 20 March 2008 the Board i nforned
the parties of its intention to discuss all raised issues at
t he arranged oral proceedings and to take a final decision
at those oral proceedings. The Board did not consider it
appropriate to renmt the case to the departnent of first

i nstance for the exam nation of inventive step, since
according to the nminutes of the oral proceedings held before
the Qpposition Division that issue had been extensively

di scussed during these proceedi ngs.

Wth a letter dated 18 April 2008, the Appellant w thdrew

t he previous Main Request and Auxiliary Requests 1 and 3 and
subnitted a new Main Request (Set L), a new Auxiliary
Request 2 (Set N) and a new Auxiliary Request 3 (Set O;
previous Set M was nmintained as Auxiliary Request 1.

This decision — in view of its outconme - only covers the
Mai n Request and Auxiliary Request 1 (see the Grounds for
t he Decision, below). The twenty-six Clains of the Main
Request correspond to the follow ng granted d ai ns:
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| ndependent Cains 1, 7, 16, 18 and 22 of the Miin Request
correspond to i ndependent Cains 10, 16, 25, 28 and 32 of
the granted d ai ns, respectively.

Dependent Cainms 2-6, 8-15, 17, 19-21 and 23-26 of the Min
Request correspond to dependent Cains 11-15, 17-24, 26, 29-
31 and 33-36 of the granted C ains, respectively.

The Appellant argued that the newy subnitted requests
fulfilled the requirenments of Articles 123(2) and (3), 83
and 84 EPC. It also argued that the claimed subject-nmatter
of all these requests was novel over the disclosures of D12
and D20. Finally it argued that the clainmed subject-natter
was non-obvi ous over conbinations of D5 with D2 as well as
D6 with D15 or D2.

On 20 May 2008 oral proceedings were held before the Board
in the absence of Respondent |11, who had announced with a
letter dated 23 April 2008 that it did not intend to attend
t hem

The argunents put forward by the Appellant inits witten
subm ssions and at the oral proceedi ngs can be sumari zed as
foll ows:

Concerni ng the Main Request:

Adm ssibility

- The new Main Request (Set L) was not |late-filed because
it was submitted in reaction to the conmunication of the
Board, in which it was stated that it was the intention
of the Board to have all raised issues discussed and to
cone to a final decision at the oral proceedi ngs without
remittal of the case to the departnent of first instance.

Concerni ng Auxiliary Request 1:

Article 123(2) EPC

- The term "inpact-resistant” found support in the original
disclosure as this property was nentioned in the general
description. The claimdid not quantify this property and
thus did not conprise added subject-matter.

- The process features found support in the application as
filed. Despite the fact that other words were used, their
meani ng was neverthel ess the sane.

- Consequently the expression "it (the film is initially
cooled to a solid state" was equivalent to the expression
"followed by cooling the filmto a solid state", since
the skilled person would readily wunderstand that it was
the extruded filmthat was cool ed down.

- The expression "the nmaterial is heated to its softening
tenperature" had the same neaning as the expression
"reheating the filmto its softening point", since the
skill ed person woul d unanbi guously understand that with
the term"point" the "tenperature" was neant.

- The expression "the filmis quickly quenched" was
i nterchangeable with the term"quickly cooling the filni.
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Article 84 EPC

A skilled person would readily understand that the
process features of the independent clains related to
solid state orientation, ie orientation at a tenperature
at which one or nore filmconponents were not in the
nolten state. The softening point of a multilayer film
was the tenperature at which significant conponents

remai ned at a tenperature below their crystalline nelting
poi nt but one high enough to pernit the nechanical action
of stretching of the (conposite) film Thus it was the
overal |l stretching performance of the filmthat
determined its softening tenperature. Therefore the

requi rements of Article 84 EPC were net.

The expression "quickly cooled" was also clear to the
person skilled in the art.

icle 83 EPC

The skilled person would be aware that the softening
tenperature of a filmrelated to the solid state
stretching conditions of the filmin the |ongitudinal and
transverse directions and would be in no doubt as to how
to achieve this feature in practice (see D1, D5, D6, D20).
Density was a fundanental paraneter which any skilled
person could determine without difficulty. The
Respondents did not submt evidence to show that

different val ues were obtai ned when using different

net hods for determ ning density.

Novelty D1

The cl ai med subject-matter, which required the presence
of at |least two core SLEP (substantially linear ethylene-
1-octene copolyner) layers in the nultilayer film was
novel over D1, which did not directly and unanbi guously
di scl ose two SLEP containing core layers in conbination
with the other features of the clainmed nultilayer film

First of all, the entire docunment D1 enphasi zed the use
of the particular copolyner in the surface |ayer.
Therefore even if the specific passage on page 24, lines

14-17 of D1 was interpreted, in view of the wording
"and/or", to conprise two SLEP | ayers, only one of them
could be a core | ayer because the other one had to be a
surface layer functioning as inner sealant |ayer of the
nmultilayer film Furthernore not any inner |ayer was to
be understood as a core layer, since this terminplied a
certain mninmumthickness not necessarily nmet by any

i nternedi ate, non-surface | ayer (see exanples of the
patent in suit).

Moreover, even if it was admtted that SLEP was al so
conprised in an internediate | ayer, the fact that D1
enpl oyed two different terns, nanely core and
intermedi ate, to designate two inner layers, made it
clear that the internediate | ayer should not be confused
with a core layer. Thus D1 did not directly and
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unanbi guously di sclose a filmwhich conprised two core

| ayers conprising SLEP

Furthernore, to arrive at the currently clained SLEP
density of from about 0.89 to about 0.91 g/cc a selection
fromDl s preferred density range of 0.88 g/cc to

0.92 g/cc was necessary.

Finally, other features would al so have to be sel ected
fromthe various alternatives disclosed in D1, nanely
that the filmwas shrinkable, nultilayered, solid state
oriented, and all these selected alternatives would have
to be conbined in order to arrive at the clained subject-
matter.

| nventive step

Docunent D6 was the closest state of the art.

Two differences distinguished the clainmed filmfromthat
disclosed in D6. Firstly, SLEP was used instead of VLDPE
and secondly at least two core layers were used in the
filmstructure instead of one.

The use of SLEP in the outer |layer |led to problens, since
it tended to stick when exposed to the conditions of high
orientation speed.

The use of high orientation tenperatures was al so
unaccept abl e because the fil mwould have to be reheated
to higher tenperatures in order to be provided with the
desired shrinkage effect.

Thus the problemto be solved was to provide a filmwhich
contai ned SLEP and coul d be processed at a high
orientation speed, a property enphasized in the patent in
suit (paragraph [054], lines 14-15).

The solution to that problemwas provided by the use of
at | east two thinner SLEP core layers instead of a single
(but thicker) SLEP core |ayer.

This was evidenced in exanples 29-48 and 91-95 of the
patent in suit in which the multilayer filmstructure
conprised two SLEP core | ayers whose total thickness
corresponded to 52-66 % of the nultilayer filmwhile the
i ndi vi dual thickness ranged between 42-53 % for one core
| ayer and between 10-13 % for the other core |ayer.

The experinmental evidence of the patent in suit (table II
on page 9) showed a significant inprovenent in
orientation speed when VLDPE was repl aced by SLEP
(conpare exanples with the sane irradiati on dosage).

The skilled person starting from D6 and repl aci ng the
VLDPE by SLEP followi ng the teaching of D2, D15, D24 or
D25 woul d run into probl ens because t hese docunents
required a SLEP surface |ayer which did not allow a high
orientation speed. Furthernore, he would not venture to
add a further core layer into the filmstructure because
such a neasure was not suggested anywhere in the

avail able prior art.

D5 was nore renmote fromthe clained subject-matter than
D6 and did not therefore qualify as a proper starting
point for the assessnment of inventive step.
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Especially, D5 did not disclose a multilayer film having

two core | ayers. Moreover, the inner VLDPE | ayer referred
toin Cains 5 and 13 of D5 could not be considered as a

core | ayer.

Furthernore, there was a disincentive to the conbi nati on
of D5 with D2, the reason being that the VLDPE used
according to D5 should have a low | /1, ratio (the

hi ghest exenplified value in Table Il was 9.90) whereas
according to D2 the SLEP should have a high I/1, (the
hi ghest val ue on page 41, Table 1, was 16.1). For this
reason al so the skilled person would have no reason to
repl ace the VLDPE of D5 by the SLEP of D2.

The argunents put forward by the Respondents in their
written subnissions and at the oral proceedi ngs can be
summari zed as fol |l ows:

Concerni ng the Main Request:
Adm ssibility

The late-fil ed new Main Request should not be adnmitted
into the proceedings. The subject-matter of this request
was drastically different fromthe subject-natter of the
wi t hdrawn requests and had never been exani ned before.

The Respondents were therefore taken by surprise by these
new clains. The late filing was al so contrary to the RPBA,
which required that an appellant's conplete case be
submitted together with the filing of the grounds of
appeal

Concerni ng Auxiliary Request 1:
Article 123(2) EPC

The term"inpact-resistant” found no support in the
originally filed clains. This termwas only disclosed in
the application as filed in relation to the specific
structure seal/core/barrier/corel/ abuse.

The cl ai med conbi nati on of the process features was not
disclosed in the application as fil ed.

That application disclosed that "The film... is fornmed
by extrusion processes... It is initially cooled to a
solid state ..." whereas according to the presently

cl ai med subject-natter "the filmis forned by an
extrusion process followed by cooling". The clai ned
sequence of process features was therefore not disclosed
in the application as filed.

In that application, after having been heated and
stretched the filmwas "quickly quenched", whereas
according to the now cl ai med subject-natter stretching
was followed by "quickly cooling", cooling being broader
t han quenchi ng.

The application as filed related to reheating to an
orientation tenperature range and specified the
"softening tenperature” of the material. In contrast, the
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claimed subject-matter related to the softeni ng point of
the film

cle 84 EPC

The term "quickly" in the expression "quickly cool ed" was
a relative termand | acked clarity.

The expression "softening point" was unclear, since a
singl e point could not define the softening behavi our of
a filmconprising various |layers of different materials
havi ng di fferent softening tenperature ranges.

cle 83 EPC

The clainmed nultilayer film defined also by its
preparation nethod, was insufficiently disclosed, because
a softening tenperature range should have been indicated
instead of a softening point or a softening tenperature.
The latter could only relate to a single filmlayer.
Furthernore, the nethod for determining this

poi nt/tenperature had not been provided.

The patent in suit did not disclose the nethod used for
determ ning the density of the honbgeneous ethyl ene

al pha-ol efin copol yner having | ong chain branching.
Having regard to the fact that various docunents

di scl osed di fferent nethods for doing so (see D2, D4, D7,
D20), it followed that the patent did not draw a clear

i ne between what was protected and what was not, with
the consequence that the cl ai med subject-nmatter was not
sufficiently disclosed. The val ue ranges cl ai med for
density were very narrow and di fferent nethods woul d give
di fferent val ues.

The preparation of the sample for the density measurenent
was not disclosed in the patent in suit, although the
skill ed person knew that the neasured density val ue al so
depended on the way the sanple was prepared.

Novelty D1

The subject-matter of Claiml was antici pated by the

di scl osure of D1 (page 24, lines 14-17), which discl osed
nultilayer filmstructures (5-layer filmstructures) in
which the sane SLEP as that currently clai ned was used
either as a core layer, an outer surface |ayer, an
intermedi ate | ayer and/or an inner sealant |ayer. Since
the wording "core layer" did not allow a clear and

unanbi guous di stinction between a core |ayer and an
intermedi ate |layer or inner |ayer, the cunul ative
alternative resulting fromthe expression "and/or" in the
stated passage of D1 enconpassed a filmstructure with
SLEP in both the core and (an) internedi ate | ayer(s) thus
anticipating the subject-matter of Caiml.

Al'l other features of the clained subject-matter, such as
density, were derivable fromDl (page 37, table 9).

I nventive step
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Respondent 11 held, like the Appellant, that D6 was the
cl osest state of the art. This docunent (colum 1, lines
5-10) related to multilayer filns having the sane
properties as the filns of the patent in suit.

D6 (exanples 8 and 9) disclosed nultilayer filnms (4-
layer filnms) in which an inner layer and an outer |ayer
contai ned VLDPE of a density sinilar to the SLEP used
according to the claimed subject-natter

The clainmed multilayer filns differed fromthose of D6 in
that VLDPE was replaced by SLEP in the inner and outer
layers and in that the outer |ayer becanme an inner |ayer
(core layer).

These differences solved two partial problens. The first
was to provide an alternative for the VLDPE and the
second was to provide an alternative film structure.

The solution of the first partial problemwas obvious in
vi ew of the expected inprovenent in processability as
taught by the prior art docunents D2, D15, D24 and D25.
The experinental evidence of the patent in suit did not
show any unexpected i nprovenent resulting from the

repl acenment of VLDPE by SLEP

As to the solution of the second partial problemno
particul ar effect was evidenced in the patent
specification for this nmeasure, which had to be

consi dered therefore as an obvious alternative.

In fact, the results of Table Il of the patent in suit
concerning the orientation speed showed an effect rel ated
rather to the irradiati on dosage, which was not reflected
by the wording of the clains. It appeared that this
feature, which was absent fromthe clained subject-mtter
was the decisive one for obtaining high orientation
speeds and not the replacenent of VLDPE by SLEP.

It was not the outer l|ayer alone, which provided the
necessary inpact strength to the film but the whole film
structure.

No technical problemcould be attributed to an outer

| ayer conprising SLEP, since the claimed filmstructure
did not exclude a SLEP |l ayer as an outer |ayer.

Respondent | argued that D5, which disclosed a nultilayer
filmstructure with two core layers conprising VLDPE
(Caims 1, 4 and 5), represented the closest state of the
art.

The skilled person starting fromD5 and trying to inprove
the characteristics of the disclosed nultilayer film
would find in D2 the hint to replace the VLDPE copol yner
by the newy devel oped SLEP copol yners and would arrive
at the clainmed subject-matter without exercising an

i nventive skill.

There was no disincentive to conbine D5 with D2 and to
repl ace the VLDPE by SLEP, since they were directly
conpar abl e copol ynmers and si nce the known advant ageous
properties of SLEP provided a notivation for such a

repl acenent .
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- The experinental part of the patent in suit did not show
that a nultilayer filmwith at | east two core |ayers
conprising SLEP provided any particul ar advantage over a
simlar filmwith one SLEP core |ayer.

- Even if it was considered that D5 did not disclose a two
core |ayer structure, since multilayer filmstructures
wer e conmon general know edge, and since no technical
benefit was shown to result froma multilayer film
structure with at least two core |ayers, the alternative
cl aimed was obvious to the skilled person in the art.

XVI1. The Appellant requested that the decision under appeal be
set aside and that the case be renmtted to the departnent of
first instance with the order to namintain the patent on the
basis of dains 1-26 of Set L (Main Request) or
alternatively on the basis of Clains 1-26 of Set M (First
Auxiliary Request) or of Clainms 1-20 of Set N (Second
Auxiliary Request) or of Clainms 1-20 of Set O (Third
Auxiliary Request).

XVI11. The Respondents | and Il (Qpponents | and Il) requested at
the oral proceedings that the appeal be dism ssed.

The Respondent |11 (Opponent 111) had requested in witing
that the appeal be dism ssed.

Reasons for the Decision

1. The appeal is adm ssible.
Mai n Request
2. Adm ssibility of the newy-filed requests

2.1 The Appellant with letter dated 18 April 2008 repl aced the
previous requests with new requests, conprising inter alia a
Mai n Request (Set L), whose Clains 1-26 corresponded to
granted C ains 10-26 and 28-36, and an Auxiliary Request 1
(Set M whose clainms corresponded to those of Auxiliary
Request 2. The latter request had been dealt with in the
deci sion under appeal. It was also a request filed by the
Appel lant with the Grounds of the present appeal.

2.2 Under these circunstances, Auxiliary Request 1 is
undoubt edly adm ssible in these proceedi ngs.

2.3 On the other hand the Main Request, the subject-matter of
whi ch had been abandoned during the proceedi ngs before the
Qpposition Division, was not dealt with in the appeal ed
deci sion. Furthernore, it did not formpart of the Statenent
setting out the G ounds of Appeal as required by
Article 12(2) of the Rules of Procedure of the Boards of

Appeal .

1235.D
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The Board applying its discretion on the basis of

Article 13(1) of the Rules of Procedure of the Boards of
Appeal considered that the Main Request should not be
admitted in view of (i) the conplexity of the new subject-
matter, nanely the unclear situation created by the deletion
of the process features present in all previously submtted
requests which did not prima facie allow an unanbi guous

di stinction between the subject-matter of the Miin Request
and that of Auxiliary Request 1, (ii) the current state of

t he proceedi ngs, having regard to the facts that the clained
subj ect-matter had not been considered in the Opposition

Di vi sion's decision and had not been available for criticism
by the Respondents in the period ending one nonth before the
oral proceedings before the Board, and (iii) the
restrictions inposed by the need for procedural econony in
view of the risk of the undue prol ongation of the
proceedi ngs resulting either fromthe postponenent of the
final decision or the renmittal of the case to the departnent
of first instance, as otherwise the first occasi on on which
the patentability of the Main Request woul d have been

di scussed, woul d have been at the oral proceedings before

t he Board.

The Board does not concur with the Appellant's argunent,

that this request was filed in reaction to the official
comuni cation of the Board, in which it expressed its
intention not to renit the case but to have all raised

i ssues di scussed at the arranged oral proceedings. Firstly,
the Board issued that official communication in reply to the
request of Respondent |l (letter dated 25 Novenber 2005,
page 3, first full paragraph), who wi shed to be inforned
whet her the issue of inventive step would be the subject of
a possible remttal or whether it was going to be dealt with
at the schedul ed oral proceedings before the Board. Secondly,
t he Board did not express any provisional opinion in that

of ficial comuni cati on which could have been interpreted as
an invitation to file new requests.

Auxiliary Request 1
Article 123(2) EPC

The subject-matter of Auxiliary Request 1 fulfils the
requirements of Article 123(2) EPC contrary to the argunents
of the Respondents.

Thus, the contested term"inpact-resistant”, which was

al ready present in the granted clains, finds support in the
application as filed (paragraph bridging pages 12 and 13).

It is evident fromthat passage that inpact-resistance is a
desired property of the entire subject-matter enconpassed by
the application as filed. Since, furthernore the term
"inmpact-resistant” is nmerely used in the claimin a
descriptive way wi thout any quantitative qualification, the
requirements of Article 123(2) EPC are undoubtedly net.
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Wth regard to the contested wordi ng of the now cl ai med
subject-matter as conpared with the content of the
application as filed, nanely the replacenent of the terns
"initially cooling"” by "followed by cooling", "quickly
guenchi ng" by "qui ckly cool ed" and "softening tenperature"
by "softening point", the Board considers that, though
different words are used in the clainmed subject-nmatter as
conpared with the application as filed (page 10, second full
paragraph), their nmeaning is equivalent, with the
consequence that in this specific situation the scope of the
cl ai med subject-matter was disclosed in the application as
filed.

The Board holds that there could not be any doubt for the
skilled reader that the initial cooling is applied to the

al ready-extruded filmand that "initially cooling” is

not hing el se than "followed by cooling"” in the context of
the clainmed process feature. It is also the Board' s opinion
that in the technical context of the patent in suit "quickly
cooling" cannot be interpreted differently by the skilled
reader from "qui ckly quenching”, since the term "quenching"
in this technical context only specifies the "quick cooling"
as exenplified by the disclosed techni ques of cascadi ng
water or chilled air (page 10, line 17); this is also
evident fromthe use of these terns as equivalents in the
same sentence of page 10, lines 26-30 (the filmis quickly
guenched ... to cool the filmrapidly...). Finally, as the
Appel I ant has correctly argued, in the context of stretching
a polymer film the expression "softening point" is

equi val ent to "softening tenperature"” and nothing el se could
be understood by the person skilled in the art.

Article 84 EPC

The cl ai med subject-nmatter fulfils the requirements of
Article 84 EPC contrary to the argunents of the Respondents.

Thus, as far as the term"quickly cooling" of the stretched
filmis concerned, it relates to a conventional process step
in shrinkable filmpreparation ainmed at setting the filmin
the oriented nol ecul ar configuration, which the skilled
person woul d have no problemin understandi ng. Moreover, the
guantification of the term "quickly" has never been

consi dered to be of inportance for the decision on the
novelty issue.

As far as the term"softening point" is concerned it would
be unanbi guous to the skilled person that this point relates
to a tenperature condition allowing solid state orientation
of a nultilayer film(patent in suit: page 5, |ines 20-25),

i e where one or nore conponents of the filmare not in the
nolten state but are sufficiently softened to allow the
mechani cal action of stretching of the film which is
necessary for the devel opnent of the desired heat-shrink
behavi our .
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Article 83 EPC

The Board, contrary to the Respondents argunent, considers
that the clained invention is disclosed in a manner
sufficiently clear and conplete for it to be carried out by
a person skilled in the art.

Thus, as far as the nethod of orientation of the nmultilayer
filmis concerned, the Board considers that it is clear and
enabling in view of the patent specification (paragraph
[0039]), which discloses that the stretching is carried out
in a solid state by first heating the filmto a softening
tenperature/point which lies within its orientation
tenperature range and then stretching it in the |ongitudina
and transverse directions. In the Board' s understanding the
skilled person in the art, who is famliar with solid state
orientation of nultilayer films (see eg D5: colum 4, line
56 to colum 5, line 7; D6: colum 4, lines 35-54), would be
aware that this tenperature nust be sufficiently high so
that on the one hand the fil mdoes not break and on the
other hand it pernits its biaxial orientation. The Board
makes reference also to the experinental evidence in the
patent in suit, which conprises preferred enbodi ments of the
cl ai med subject-matter (see exanples 29-46 and Tabl e V)
according to which the total filmstructure is oriented out
of hot water by a trapped bubble technique at specific
constant orientation preheat and hot bath tenperatures
(these corresponding to the softening tenperature/point).

Furthernore, with regard to the nethod of neasuring the
density of the copolynmer and the nethod for preparing the
sanpl e for the density neasurenent, the Board considers, and
t he Respondents did not dispute, that the skilled person
woul d be aware of the standard methods for carrying out such
a measurenent, including the preparation of the necessary
sanples. On this basis the Board considers that the density
paraneter is a conventional paraneter which the skilled
person woul d nmeasure using conventional neans, as distinct
fromnore exotic paraneters in respect of which it mght be
necessary to specify a correspondi ng nmeasuri ng nmethod. The
failure to specify a method of neasuring the paraneter in
the patent in suit therefore does not anount to insufficient
di scl osure. Furthernore, to the extent that it may be true
that different nmethods of neasurenent nmay deliver non-
identical results, it has to be kept in mnd that any margin
of deviation existing due to the absence of a disclosure of
the precise neasurenent nmethod in the patent in suit is to
be appraised to the Proprietor's disadvantage in situations
of conflict with appropriately relevant prior art.

Novel ty over D1

Interpretation of the clainmed subject-matter
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The term "core" |ayer

The Board has not found any specific definition of the
"core" layer in the patent in suit which could differentiate
it technically froman inner/interior layer of a nultilayer
filmconstruction disclosed in the state of the art.

Al t hough t he exanpl es, which according to the Appellant
persistently attribute to the definition of the core layer a
certain thickness, may be understood to provide support for
such an argunent, the subject-matter as clainmed is free from
such a qualification. Therefore the Board sees no reason to
di stingui sh between the core layer of the clained film
structure and an inner/interior layer of a filmdisclosed in
the state of the art. Hence in the rest of this decision
these terns are used as equival ents.

The multilayer filmstructure

According to the wordi ng of independent Claim1, the
multilayer filmconprises at |east two core | ayers each of
these layers conprising a honbgeneous single site catal yzed
copol ynmer of ethylene and an al pha-ol efin having from four

to ten carbon atons and having | ong chain branching. Since
Caim1l defines only the core layers in nore detail and

| eaves unrestricted the definition of the remaining |ayers

of the film any of these layers, such as the outer |ayer(s),
can conprise the copol yner defined for the core | ayers.

The di scl osure of D1

D1 (clainms 1-4; page 1, lines 3-14; page 11, line 9 to page
12, line 32; page 17, lines 15-29; page 20, |lines 15-34;

page 30, lines 17-21; page 36, lines 17-20; Cdains 15 and 16)
di scl oses substantially linear ethylene interpolyners,
preferably copol yners of ethylene and an al pha-olefin with
three to twenty carbon atons, the preferred al pha-olefin
bei ng 1-octene, which have a nelt flowratio l/1, 3 5.63 and
a nol ecul ar weight distribution, M/M, defined by the
equation M/ M, 3 (l0/15)-4.63. Thus, the currently cl ai ned
honbgeneous single site catal yzed copol yners of ethyl ene and
an al pha-olefin having four to ten carbon atons and havi ng

| ong chai n branching have to be selected fromthe

i nterpolynmers of D1.

Furthernore, D1 (page 12, line 11 to page 13, line 2)

di scl oses that the density of the copol yners ranges nore
preferably from0.88 g/cnf to 0.92 g/cnt. This neans that the
cl ai med narrower density range of fromabout 0.89 g/cc to
about 0.91 g/cc, also has to be selected fromthe broader
density range disclosed in D1.

Additionally, Dl (page 24, lines 14-17) discloses multilayer
filmstructures, nanely 3- and 5-layered filns, in which the
substantially |inear ethylene copolynmer can be used as a
core layer, an outer layer, an intermnedi ate | ayer and/or an
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i nner sealant |ayer of the structure. Wile only a 5-layer
structure night theoretically conprise two core | ayers, each
of which containing the substantially |inear ethylene

copol ynmer described in D1, in reality this configuration
does not formpart of this docunent's disclosure, as
expl ai ned bel ow. Therefore, beside the necessary sel ections
mentioned in above sections 6.2.1 and 6.2.2, only on this
basis the clainmed multilayer filmrequiring two such core

| ayers is novel over D1.

When considering in detail the "and"-alternative of the term
"and/or" of a 5-layer filmstructure as set out in the

rel evant passage of Dl (page 24, lines 14-17), five variants
are enconpassed wherein two |layers of the 5-layer structure
conprise the specific substantially l|inear ethylene
copolynmer. These alternatives are: core |layer plus outer
surface layer, core layer plus internediate |ayer, core

| ayer plus inner sealant |ayer, outer surface |ayer plus

i nner seal ant |ayer, and outer surface |layer plus
internediate | ayer. Fromthese variants only one, ie the
variant core layer plus internediate | ayer, could be
considered to neet the currently clained requirenent of a
structure having two "core" |ayers. However, according to

t he established jurisprudence of the Boards of Appeal of the
EPO the singling out of a specific enbodinents froma group
of enbodi ments woul d anpbunt to an undi scl osed sel ecti on.

In this context it is furthernore nentioned that, in view of
the general teaching of D1 (page 14, |ines 31-35, page 24,
lines 17-21; page 25, lines 6-10; inventive exanple 11; page
43, line 10 to page 44, line 22; page 48, lines 1-18), the
whol e thrust of this disclosure relates to the use of the
substantially Iinear ethylene copolyner in a surface |ayer.
This neans that in the specific configuration in which two
of the layers contain the said copolyner, one is necessarily
a surface layer. Thus it is even questionabl e whether the
sai d passage of D1 could be construed to enconpass a 5-1ayer
structure not conprising such a surface | ayer.

The Board thus concludes that, in addition to the necessary
multiple selections fromthe disclosure of DL (page 9, |ine
24 to page 10, line 27; page 12, line 33 to page 13, line 2;
page 21, lines 21-29; page 22, lines 31-33) concerning the
density of the copol ynmer and the process features necessary
to arrive at a heat shrinkable fil mwhose copol yner density
ranges from about 0.89 g/cc to about 0.91 g/cc, the
undi scl osed feature of two core layers in the nultilayer
film renoves any possible novelty destroying character from
docunent DL.

I nventive step

Cl osest state of the art
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Two docunents have been considered by the parties as the
cl osest state of the art, nanely D6 (by the Appellant and
Respondent 11) and D5 (by Respondent 1).

The Board for the reasons given bel ow considers both
docunments to represent appropriate starting points for the
assessment of inventive step.

D6 (colum 3, lines 3-24; columm 11, lines 11-13; colum 12,
lines 28-43; table I, sanple nunber 13; table Il-A sanple

nunbers 8 and 9; table I1-B, sanple nunbers 8 and 9; col umm
19, lines 16-31) discloses heat-shrinkable, multilayer filns

conbi ni ng orientation-, shrink- and abuse-resistant
properties. Sanples 8 and 9, which provide excellent val ues
for these properties, are 4-layer filns in which an interior
| ayer (layer 2) and an outside layer (layer 4) conprise a
very |l ow density |inear polyethylene (VLDPE), commercialized
by Dow Chem cal as Dow XU61512.08L. D6 specifies that this
VLDPE has octene as conpnoner, a density of 0.905 and a

M :0.80. Thus this docunent discloses simlar multilayer
heat -shrinkable filns to those clainmed with very close

physi cal properties though using | ow density ethyl ene

copol ymers of an ol der technol ogy.

D5 (clainms 1, 4 and 5; colum 1, lines 5-8; colum 2, lines
7-18 and 37-47; columm 10, lines 55-58; colum 11, |ines 13-
27; table 11, sanple nunber Test 3) discloses heat-

shrinkable nultilayer filns having excellent abuse

resi stance, good shrinkability characteristics and good
orientation processing characteristics. In test 3, a 4-1ayer
filmis disclosed with inproved properties, in which an
interior layer (layer 2) conprises very |ow density |inear

| ow density pol yethyl enes (VLDPE), commercialized by Dow
Chem cal as XPR0545-37904-4H with a nelt index of 0.8, a
density of 0.905 and octene as conononer. Thus this docunent
al so discloses multilayer heat-shrinkable filnms simlar to

t hose cl ai med, though again of an ol der technol ogy, having
very cl ose physical properties.

Contrary to the interpretation of D5 by Respondent |, the
Board does not find in this docunent the disclosure of a
multilayer filmwith two core (interior) layers conprising
VLDPE. In the Board's understanding Caimb5, on which
Respondent | has based its argunents, discloses that the
multilayer filmconprises at | east one |ayer of VLDPE which
is an interior layer, thus inplying that another |ayer of
VLDPE can only be an outside |ayer. Under these
circunstances the disclosure of D5 corresponds in that
respect to that of De6.

The multilayer filmof Caiml differs fromthat of D6 or D5
in that:
- the very low density linear polyethylene (VLDPE) of at
| east the interior (core) |layer has been replaced by a
honpbgeneous single site catal yzed copol yner of ethyl ene
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and an al pha-olefin having fromfour to ten carbon atons
and having |l ong chain branching (SLEP), said SLEP
copol ymer having a simlar density, and

- an additional interior (core) layer conprising SLEP is
inserted into the multilayer filmstructure.

The Board, contrary to Respondent I1's allegations, does not
consi der that the absence of an outer SLEP | ayer according
to the currently clained invention can be used to establish
a technical difference between these prior art enbodi nents
and the currently claimed filmstructures, because as

al ready nentioned above (section 6.1.2) the clained
multilayer filmstructure in its broadest definition nay

al so conprise an outer |ayer conprising a SLEP copol yner.
Thus any specul ation relying on a technical effect related
to the relocation of an outer SLEP layer to an interior
place within the filmstructure is usel ess.

The technical problem

The patent in suit (page 4, lines 43-46; page 6, lines 3-5)
di scl oses that the technical characteristics of the clained
multilayer filmprovide a filmstructure having inproved
physi cal properties such as inproved optics and i npact
strength, excellent shrink properties and | ow extractabl es,
which filmis readily extruded and processed.

However, the technical evidence of the patent specification
does not establish that these objectives have been attai ned.
When consi dering the exanpl es 29-88, which relate to the
subject-matter clainmed in Auxiliary Request 1, and the
results presented on Tables IV and V the Board, in agreement
with the Respondents, remarks that these results nust be
interpreted bearing in mnd that it is only nmeaningful to
conpare films which are structurally conparable. Thus, in
view of the conparative films 47 and 48 with a tota

thi ckness of 3 mils only exanples with the sanme thickness,
ie the filns of exanples 32 to 48, are considered for
conpari son. Furthernore, account being taken of the
preparation conditions of these conparative fil ns,
conparative film47 involving a preheat tenperature of 194°F
(90°C) and a hot bath tenperature of 190°F (88°C) and
conparative film48 involving a preheat tenperature of 200°F
(93°C) and a hot bath tenperature of 195°F (91°C), fromthe
above mentioned exanples 32 to 48 only these prepared under
the sanme conditions are retained for conparison
Consequently only the filns of exanples 34, 36, 38 are
conpared with the filmof conparative exanple 47 and only
the filns of exanples 33, 35, 37, 39, 41, 43, 45, 46 with
the filmof conparative exanple 48. However, the conpari son
under the above set of conditions of the results of tables
IV and V does not give any clear indication that any
property has been inproved. The Board therefore concludes
that the disclosed technical problemhas not effectively
been sol ved.
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Under these circunstances the Board considers that the
techni cal problemhas to be refornul ated. The objective
techni cal probl em should then be to provide a heat-
shrinkabl e, inpact-resistant nmultilayer filmalternative to
the filns disclosed by D6 or Db5.

The clainmed solution to the objective technical problemis a
multilayer filmconprising two core (interior) |layers, each
| ayer conprising a honogeneous single site catal yzed

copol ynmer of ethylene and an al pha-ol efin having from four
to ten carbon atons and having | ong chain branching, said
copol ymer having a density of fromabout 0.89 g/cc to about
0.91 g/cc.

Obvi ousness

The question which needs to be answered i s whether the
skilled person starting fromD6 or D5 would find a
suggestion in these docunents or in the further prior art in
the direction of this clained solution, ie a suggestion to
provide an alternative nultilayer filmby firstly repl acing
the VLDPE conprised in the interior (core) |ayer of the 4-
|ayer filmof D6 (Table II-A, sanple number 8 and 9) or the
filmof D5 (Table Il, Test 3) by the clained SLEP and
secondly by introducing into the nmultilayer structure a
second interior (core) layer also conprising SLEP.

The Board, in agreenment with the Respondents, acknow edges
that there is anple information in the state of the art
concerning the use in filns of honbgeneous single site
catal yzed copol yners of ethylene and 1-octene with |ong
chain branching and with densities within the range of
0.89 g/cc to 0.91 g/cc, which polyners conbine i nproved
processability with i nproved strength and toughness. The
Board makes particular reference to D2 (Clainms 1-4; page 3,
l'ines 23-29; page 9, lines 17-21; page 55, lines 1-8), D15
(first page, |ast paragraph), D23 (full page 2), D24
(bridgi ng paragraph pages 2 and 3; Table 1, sanples CGCT 2
and CGCT 3) and D25.

The Board thus concludes that the state of the art provides
the skilled person with an incentive to replace VLDPE by
SLEP also in the interior layers of the 4-layer filns of
either D6 or D5. Therefore a nultilayer filmstructure
resulting fromthe conbination of either D6 or D5 with

ei ther of D2, D15, D23-D24, which conprises an interior
(core) layer conprising SLEP, is considered obvious to the
skilled person in the art.

Neverthel ess, this multilayer filmstructure still differs
fromthe one claimed, in that the latter requires the
insertion of a further interior (core) |layer conprising SLEP
intoits multilayer filmstructure.
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The Respondents adnitted during the oral proceedings that
they were not aware of any document disclosing or suggesting
such an insertion of a further |ow density polyethylene
copol ynmer interior (core) layer. Furthernore, the
Respondents did not provide any plausible reason why this
addi tional feature should have belonged in any way to the
common general know edge of the person skilled in the art.
Under these circunstances the Board can only concl ude that
the allegation, that the insertion of a second core
(interior) layer would be obvious, is based on hind-sight.
I n consequence the Board holds that the subject-matter of
current Caim1l involves an inventive step.

7.4 The subject-matter of the independent Clains 7, 16, 18, and
22, each corresponding to a preferred enbodi nent of the
subject-matter of Cdaiml, is nutatis mutandi s not obvious
and |ikew se involves an inventive step. The sanme applies a
fortiori to the subject-nmatter of the dependent clains.

O der

For these reasons it is decided that:

The deci sion under appeal is set aside.

The case is renitted to the Opposition Division with the order to
mai ntain the European patent on the basis of Clains 1-26 of Set M

(pages 1-5 annexed to the Mnutes of the oral proceedings of 20 May
2008) after any necessary consequential amendnment of the description

The Registrar: The Chair man

G Ro6hn P. Kitzmant el

1235.D



