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Summary of Facts and Submissions

IT.

ITI.

Iv.

C1031.D

Two QppoSitions were filed against the European patént

No. 0 801.894. The opposition division by its

interlocutory decision dated 2 August 2006 found that

the patent in an amended version based uponAclaili'

.filed'With'letter of 3 February 2006 met the

requirements of. the EPC.

On 6'October 2006 opponent II (hereinaftef appellant)

lodged an appeal againSt this decision and

Simultaneously paid the appeal fee. A statementvsetting;

lout the grounds of appeal was received on

'.12_December 2006.

By letter dated 20 March 2009 the patent,proprietOr‘
(Hereinafter respondent) filed four sets of claims upon

which four auxiliary requests were pased.

Oral proceedings beforé the board were held on 21 April

2009.

Opponent I, who had been duly summoned,-did not attend
. N
the oral pcheedingsﬁ In accordance with Rule 115(2)

EPC the oral proceedings were held without him.

During the oral proceedings the respondent filed three
further amended claims upon which he based a fifth
auxiliary request, which was subSequently withdra@n; as

well as a sixth and a seventh auxiliary request.

The'appellant‘requested that the‘decision under appeal

be set aside and the patent be revoked.
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The respondent requested that the appeal be dlsmlssed

'i.e. the- patent be maintained in the amended form held

- allowable by the opposition division (main request), or

alternatively, that the decision<under appeal be set
aside and the patent be maintained on the basis of any
of the first to.fourth auxiliary requests filed with
the letter dated 20 March 2009, or sixth or seventh

auxiliary requests filed during the oral proceedings

before the board.

i
-

. ‘ ' i L :
Claim 1 of the main request reads as follows:

w1. A construction for automatically milking animals,

such as cows, provided with a milkbox (6) having.a

mllklng robot and an area (9,A10) where the animals are

~allowed to move freely, characterlzed in that the

onstructlon comprlses a pasture w1th a rotatlonal

gra21ng system, whereln the animals are prevented from

enterlng a part;cular pasture (9’, 10’) and are allowed

to visit another pasture through a one-way passageway

(B), not being‘the milkbox (6) and in that the

v, . . L
passageway (11)iis provided in a fence, - such as a wire

fence, or similar'constrnction and in that the

‘passageway (11)Lcomprises aifeedingvdevice‘(Zl) for

feeding the animals."

| .
Claim 1 of the first aux111ary request’ reads as

ffolloWs:'

"i. A,constructlon'for automatically milking animals,
such as cows, provided with a cow shed with a milkbox
(6) having a milking robot and .an area (9, 10) where

the animals are allowed.tovmove freely, oharacterized

t

in that the construction comprises a pasture with a
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" ‘rotational grazing system, wherein the animals are

prevented from entering a partfcular pasture (9', 10') -

and are al1owed to visit anothef-pasture through a one—

- way passageway (B), aﬁd in that the passageway (11) is'

‘provided in a fence, such as a wire fence, or similar

Construction and in that the passageway (11) combriseS'
a feeding device (21) for feeding the animals; wherein'"
tﬁe‘cow shed, said pasture;_said another pasture aﬁd
éaid one-way passageway‘cdnstitute a one;waylwalk—
.thrdugh'system.'

Claim 1 of &he.second auxiliary request_feads as

follows: !

S, A cohstruction for’automatically'milking animals,
~such as cows, prdvided-with a cow shed with a milkbbx

.(6)>having a milking rdbét-and an area (9) 10) where

the animals are allowed to move freely, characterized
in that the construction comprises'a pasture with a
rotational grazing system, wherein the animals present

in said pasture are prevented from entering a

',particular pasture (9, 10') and are allowed to visit

énother pasture through a one-way passageway (B) and in

',’thatfthe passageway (11) is provided in a fence, such

)

'C1031.D

as a wire fence, or similar construction and in that
'the passageway (11) comprises a feeding device (21) for
feeding the animals,‘Wherein the cow shed, said ’
pasture,.said anothér pasture and 'said one-way

passageway constitute a one—wayVWalk—through system. "

Claim 1 of the third auxiliary request reads as

follows:



C1031.D

o4 - | T 1555/06

"1 A constructlon for automatlcally mllklng anlmals,

such as cows, prov1ded with a milkbox (6) ‘having a

Amilkihg robot and an area (9, 10) where the animals are

allowed to move freely, characterized in that the
construction comprises a pasture with avrotational .
grazing system, wherein the animals are prevented from
entering a particular pasture (9', 107) and are allqwed
to visit anothe; pasture through a one-way passageway
(B), and in that the paésageway (1l)jis.provided in a
fence, such as a wire fence, or similar construction
and in that the passageway (11) comprises a feeding
device (21) for feeding the animalé.;

Claim 1 of the fourth auxiliary request reads as’

follows:

"1. A construction for automatically milking animals,

such as cows, provided with a cow_shed with a milkbox
(6) having a milking:robot and an area (9, iO) where

the animals are allowed té move'ffeelyr characterized

in that the construction comprises a pasture withra
rotational gra21ng system, wherein the animals are
prevented from entering a particular pasture (9' 104)
and are allowed to visit another pasture.through a one-
way passageway (B), and in that the‘passageway (11) is

provided in a fence, such as a wire fence, or similar

. construction and in that the passageway (11l) comprises

avfeeding=device (21) for,feeding the animals, wherein
the cow shed, said pasture, said another pasture and
said one-way passageway conétitute a one-way walk—
through system,-thé feeding device being provided for
the automatic administration of feed to the animals

that have passed the'doors of the one-way passageway."
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Claim 1 of the sixth auxiliary request reads as

follows:

"1, A.construction.for automatically milking animals,
such as cows, proyided with.a.cow shed belongingito
farm huildings with a milkbox (6) provided therein
having a milking robot and an area (9, 10) where the
animals.are allowed to move freely, characterized.inv
that the construction comprises a pasture with a
rotatlonal gra21ng system whereln the anlmals are
prevented from entering a particular pasture (9, 10')

and are allowed to visit another pasture through-a'one—

- way passageway,(B),”and in that the passageway (11) is

provided in a fence, such as a wire fence, or similar.

construction and in that the passageway (11) comprises

- a feeding device (21)_for;feeding the animals, wherein '

the cow shed, said pasture, said another pasture and

said one-way passageway from said pasture‘to said

another4pasture constitute a one-way walk-through

system."

Claim 1 of the seventh auxiliary request reads as

follows:'

"1. A construction for automatically milking animals,
such as:cows,‘provided with a cow shed belonging to
farm buildings with a milkbox (6) provided therein
hav1ng a milking robot and an area (9? 10)4where'the
animals are allowed to move freely, characterized in
that the constructlon comprises a pasture area with a
rotatlonal gra21ng system wherein the animals are
prevented from enterlng a partlcular pasture pair

(9’,_10“) and in another pasture pair compr1s1ng a

C1031.D
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first and a second pasture are allowed‘to visit said

second pasture through a one-way passageway (B), and

in that the passageway (11) is provided in a fence,

_such as ‘a wire fence, or similar construction and

in that the passageway (ll) comprises a feeding-device
(21) for feedlng the animals, wherein the cow shed,

said first pasture, said second pasture and said one- .

- way passageway from said first pasture to said second

VII.

VIII.

pasture ccnstitﬁte a one-way walk-through system. "

The apbellant»essentially submittedbthat claim 1
aCCording to the maln'request - due to the presence of
the feature "the one-way passageway (B)'not.being,the
milkbox"'contravened»the.requirements of Article 123(2)
EPC and that the amendments concerﬂing‘all auxiliary
requests contraVened'the,principle‘cf the prohibition

of reformatio ih peius as well as the requirements of

‘Article 123(2) EPC.

3+

. i : § ' . ‘ : ‘
The respondent essentially submitted that the_feature : -
"the one-way passageway (B) not being the milkbox" was

unambiguously disclosed in the application as filed in

. 80 far as the use of the dlfferent terms "one-way -

C1031.D

'passageway" and "milkbox" made it clear that the

'entltles deflned by these terms were dlStlnCt from each

l
other.

g
1]
i

- He also submitted that the amendments leading to the

independent claims of the auxiliary reguests- were

disclosed in: the application'as filed and limited the

‘scope of these claims with respect to claim 1 as

maintained by the opposition division.
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Reasons for the Decision

1. " The appeél is admissible.
2. . Main réquest
2.1 Claim 1 of this request has been amended with respect-

to.graﬁted'claim 1, which is identical with claim 1 of
the-diVisional appligétion (hefeinafter'DA) as filed
(see EP-A-801 894) and with claim 3 of the parent
application (hereinaftef PA) ‘as filed (see EP-A-622

0195, inter alia by addition of the feature
(a) "[the ohe—way.paésageway] not being the milkqu".'

This additional feature limits the scope‘of thé claim
| with respect to granted'Claim l, in so far as it -
iexcludés_the possibility that the one-way péssageway
through which thé animals "are allowéd‘to visit another

_pastﬁre" is the milking box ("milkbox") .

2.2 In the present case, neither the claims nor the .
introductory portion of the‘describtionvof the DA and

of PA as filed refer to feature (a).

2.3  ‘ In thefDA_as fi1ed an embodiment concerning abpasture
with a rotational_gfaiing system 1is desqribed_in
column 3, lines 6 to 29 by referring to Figure 2. This
embodiment.cOnperns a construction comprising farm
buildings;(S) situated in thehéentre1of a pasture érea
consisting of a plurality of separated pastures pairs
(9/10, 9'/10", ...) arranged.around the fafm‘bﬁildings;
the two pastures of each pasture.pair beihg separated

by a fence provided with_a'oné—way péssageWay (B1,

C1031.D
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B2, ...). The animals present in the first pasture’ (9)
of a pasture pair are allowed to go from this pasture
(9) to a second adjacent pasture (10) through the one-
way passageway (Bl) provided in the fence separating

the two adjacent pastures (9 and 10), then they can'go

from the second pasture (10) to the cow shed provided

in the farm bulldlngs-(S) in which the milking box is

located, whereafter they can go from the cowshed to the
first pasture-(é) agaln, such that a one-way walk-
through system is constituted by the first pasture (9),

the passageway'(Bl) the adjacent pasture (10) and the

cow shed 1n which the milking box is prov1ded These

*specific features clearly dlsclose not only the'

elements constltutlng the one- way walk- through system
but also the path and the direction of travel of the
anlmals and thus 1mp11c1tly deflne the p051t10nal
relatlonshlp of the ‘one-way passageway (Bl) with
respect to .the two pastures (9, 10) as well as to the

farm buildings (8) in which the‘cowshed with the

‘milking box is arranged.

]

Feature (a) represents an intermediate generalisation

of these specific features without there being a basis
in the DA as fiied_for such a generalisation. In other

words, due to the presence of feature (a), claim 1

‘excludes the possible solution ofAusing the milking box

as a one-way passageway leading from a pasture (9, 9',

- .
.) to another pasture (10, 10', ...) but without

deflnlng the p051tlona1 relationship of the one- way
passageway to the pastures and to the farm bulldlngs in
which- the mllklng box is located Therefore, claim 1 of
the main request includes not only the specific
solution descrihed.in column 3, lines 6 to 29 of the DA
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as filed but also other solutions which are non .

fdiSelosed..

The_respondent_essentially submitted the‘follOWihgj

arguments:

.= According to granted claim 1, the one¥way

passageway and the milking box are separate

o entities;,because in this claim as well as in a

| Sentence of'the DA as filed‘kcolumn 3, lines 11 to

15 cOrresponding'te column 2, lines 52 to 56 of. |
the pa;ent'specification) use is made of the -
'different terms "milkbox (6)" and "one-way
passageway (BXF} Granted cléim 1 has to be _
eonstrued by giyihg its terms a technical meaning:
the interpretation according to which the milkiﬁg'
box'is used as a passageway ailowing the animals
to visit another'pasture would have no technical

meaning.

- ,,'Featufe (a) can unaﬁbiguouély be derived'from'the
DA as filed because both embodiments described in
' this application by referring to Figures 1 and 2
relate Eo.a construction in whieh the Qne—wey
‘passageway islprovided_between two pastures,

remotely from the milking box.

The bOard.cannot accept'these arguments for the

following reasons:

- ' Generally, the use of different térms does not

necessarily exclude that the entities identified
by the different terms may coincide. In the
embodiment’according to Figure 2, the pastures'are

\
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not only adjacent to each other but also to the

!

farm building including the milk box, such that it . .

is possible that the animals are led from one

’ | . : .
pasture to the other adjacent pasture via the:
milking box.'Furthermoref a milking box with a

milking robot may represent a one-way passageway

- in so far as it isvnormally provided with entrance

and ex1t doors opening: 1n an unldlrectlonal way .
Thus, the:solution of u51ng the milking box as a
one—way passageway leading from a pasture to
another one is not only theoretlcally poss1ble but

also technlcally feasible.

|
!

i
3

, 1 ' ) : "
The embodiment accordlng to Figure 1 is not

vcovered by claim 1 since 1t does not concern a

rotatlonal gra21ng system and thus the part of the

’descrlptlon relatlng to Flgure 1 cannot be

con51dered as a basis for claim 1.

i
1

The sentence in the DA as filed (column 3,
lines 11 to 15) referred to by the respondent

relates to the embodiment according  to Figure 2

TAccordlng to this sentence, "[al] one- way walk-

through syStem for the animals is now constituted

by two pastures 9 and 10, a one-way passageway Bl

from the pasture 9 to pasture 10 and also the

- cowshed belong;ng to the farm bulldlngs 8 with the

milkbox provided therein". This sentence, however,
has to be read in the context of Figure 2 and of
the whole{paragraph_(COlumn 3, lines.6 to 29)
describing the embodiment of Figure 2 and cannot
be'isolated'from its contekt which relates to an
embodlment in which the p051tlon of the one- way

passageway with respect to the cow shed provided
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.with the milking box therein is defined in'terms
0of further features Wthh are not specified in. '

clalm l of the maln request

Therefore, the amendments leading to claim 1 of the

’mafn request contravene the requirements‘of
'Artlcle 123(2) EPC and thus the main request has. to be
"rejected

First to fourth auxiliary requests

Atcording to the“decisiOn:G 1/99 (0J 2001, 381), a non-.

appealing patent proprietor - in order to overcome a

”vdeficienCy due to an amendment introduced in the

C1031.D

version of the patent as maintained by the opp051tlon

division. but which does not comply with the

requlrements of the EPC - may request a restriction of

'the malntalned version of the patent by 1ntroduc1ng one

or more orlglnally dlsclosed features which further

llmlt the scope of the patent Such a llmltatlon would

-not put, the opponent and sole appellant in a worse-

51tuatlon than if he had not appealed (pr1nc1p1e_of the
prohlbltlon of the reformatio 1n pelus). Exception to
this principle may be made if such a llmitation'pr0ves

impossible (see Headnote and point 15 of the Reasons).

'In the present case, the paragraph in column 3, llnes 6

to 29 of -the DA as flled in conjunctlon with Flgure 2

relates to a one-way walk-through system which is
oonstituted inter alia by the one-way passageway. In

particular, this paragraph containsvfeatures which

define not only the'elements constituting>the,one—way
- walk-through system (the two pastures of a pasture pair,

‘the cow shed with the milking box and the one-way
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‘passageway) butialso the path and the direction of

travel of the ahimals. This paragraph implicitly

defines the layout of the elements constituting the

ronefway walkfthrough system and the positional

relationship of the one-way passageway (Bl) with

-respect to the milking box (see section 2.3 above) .

A " Thus, this paragraphAof the DA as filed, which

corresponds to the paragraph in-column 3, lines.3l to-

‘ 56 of the PA as filed, cbntains additional features

Wthh make it p0551ble to amend clalm 1l as malntalned

by the opp051tlon lelSlon so as to further llmlt the

vscope of the clalm by excluding that the one- way

\

passageway is the milking box.

Ir .
Therefere, since a further~limitation of the claimed
subject -matter does not prove 1mp0851ble, any exception-
to the pr1nc1ple of prohlbltlon of the reformatlo in
peius as referred to in G 1/99 would not be admissible.
Consequently, it has to be examined whether the

amendments leading to the claims of the auxiliary

" requests further limit the scope of claim 1l as

C1031.D

b _ , ‘
maintained by the opposition division such that the

prineiple of the prohibition of the reformatio in peius
b . .

is not contravened.
N ot :

Claim 1 of the first auxiliary‘requeSt differs from
claim 1 as maintained by the opposition. division, in
that the negative feature (a) and the feature that "the
conétruction'is:previded with a milkbox" (hereinafter
feature (b)) have beeh reﬁlaced,'reépectivelyvby the
following features:

o |

!
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(a') "the cowshed, said pasture, said another pasture
and said‘onefway‘passageway constitute a one-way

: walkéthrbugh’syStem,

(b') "thevconstruction.is prOVided with a cow shed with

a milkbox (6)".

Feature'(a‘)ldefines the elements of thé one-way walk-
through system. However, the uSé of the different terms
?one—way passagéway" and "cowshed" does ndt-imply that
the entity "one-way passageway" ié'an additional'
element with respect to the enfity "cowshed with,a

milkbox". Moreover, feature (a') does not refer to the

milking box. Furthermore, it does not define the path

and the direction of travel of the animals, i.e. the

order with which the animals can walk throéugh the

‘elements of one¥wavaalk—through system and thus does

not define the positional relationship of the one—Way,

passageway with respect to the pastures and to cowshed

with the milking‘box, Therefore, this feature does not

exclude the possibility that the milking box is the

"one-way passageway" allowing theianimals'to visit .

3.2.1

another pasture, .i.e. to go from "said pasture" to said

"another pasture".

In this respect the respondent essentially submitted

that ﬁeaturés (a') and (b') in combination with the

‘feature that the animals "are allowed to visit another

pasture through a one-way passageway" implicitly défine

the path and the direction of travel of the animals and

make it clear that the one-way passageway is located’

-C1031.D°

betwéeh "said pasture” and "said another pasture" and
is an additional element separated from the cowshed and

the milking box.
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The board cannot accept this argument because.claim 1

_can be 1nterpreted as allowing a path along Wthh the :

C1031.D

animals present in "sald pasture" can reach said.
"another" pasture via the milking box. Such an
1nterpretatlon 1s not 1ncon51stent w1th the descrlptlon

and the draw1ngs of the patent spec1f1catlon in. so far

:as Flgure 2 represents dlagrammatlcally a plurallty of

pasture palrs, the two pastures (9, lO 9" 10, ... )
of each pair belng connected to each other not only by
means of the elements provrded~w1th the reference signs
(B1, ...) but»also‘by means‘of the element provided
with the reference 8 whlch is defined as the farm

buildings w1th the mllklng box therein.

'Therefore,.the amendments‘leading to claim 1 of the.

;flrst aux111ary request broaden the scope of clalm 1. as

malntalned by the oppos1t10n lelSlon and thus
contravene the pr1nc1ple of the prohlbltlon of the -

reformatlo 1n,pe1us

LA 1
¥

FClaim 1 of the seCond aukiliaryvrequest differs from:

i
claim 1 as malnfalned by the opposition division not

only in that the above mentioned features (a) and (b)

‘have been replaped by featuresv(a‘) and (b;) but also

in that the-feature'that "the animals are prevented.
] ' : ' . ) ‘
from entering a?particular pasture" has been replaced

by the feature !

|
i

(c) - "the anlmals present in sald pasture are prevented

from entering a particular pasture".

: i :
Feature (c) has no functional or structural

'relationship toieither the one—way_passageway or' the

!
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milking box and, thus, its presence cannot make it

clear that the one-way passageway is not the milking

hbox.

Therefore, the amendments leading to claim 1 of the
‘ \

second auxiliary request eontravene the principle of

‘the prohibition of the reformation in peius for the

same reasons given for the first auxiliary request.

v

Claim 1 of the’third auxiliary differs from claim 1 as

maintained by the opp051tion lelSlon, in that the

negative feature (a) has been deleted

ThlS amendment clearly broadens the scope of claim 1 as

maintained by the oppOS1tion division and thus

-contravene the pr1nc1p1e of the prohibition of the

reformatlonvln peius.

Claim 1 of the fourth auxiliary request contains - in

'comparison ‘with claim 1 of the first auxiliary request

‘- the additional feature that

(d) "the feeding device is provided for the automatic
administration of feed to the animals that have

, passed,the'doorsiof the one-way passageway" .

This additional feature - even if it is read in _
conjunction with features (a') and’ (b') as well as with
the features that the one-way passageway "is provided
in a fence" and fcomprises a feeding deVice" - neither’
makes it clear that the one way passageway is a entity
separate from the milking box nor defines the path and.
the direction of travel of the animals in the one-way

walk-through system as referred to in feature (a').
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In this respeét, the respondent a:gued that feature.(a')'
“in cqﬁjuhctionrwith fééture (b") and with the features
‘that "the passageway (11) is provided in a fence, such -
‘as a wire fence, or similar construction' makes it

‘clear that the, "one-way passagewaY" can be provided in

a wire fence, The reference to a wire fence implies

-that the ohe—passageway cannot be the milking box in so

far as the use' of a wire fence in‘a_milking box would

not have technical sense.

The board cannot accept this argument for the following

reasons:

- Claim 1 does not define the fence in which the -
passageway is provided as a fence dividing "said

o . ‘
pasture" from "said another pasture".

1

- _:'The'"wire fénce"_reférred in claim 1 - due to the

v

terms "such as" - 1s a facultative feature.
Moreover, milking?boXés‘normaily'comprise an
enclosure_made by means of fences or railingsAand
according 'to the patent spécification (column 3,
lines 16 to 19), "all kind of other fences,
railings, pélings or similar‘enclosure":can be

used instead of wire fences.

Therefore, the amendments leading to claim 1 of the
fourth auxiliary request contravene the principie of
the prohibition of the reformation in peius for the

same reasons given for the first auxiliary request.

Conéequently, these auxiliary requests have to be

rejected;

(fe
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4. Sixth and seventh auxiliary'requeSts

4.1 TheSé'auXiliary requests can be seen as a respondent's
:eaétioﬁ[to differené objections raised by the
appellant for the first time during the oral
proceedings . and concerning the ailowabilityvof the
claims of first to fourth aﬁxiliary requests with
réspéct'to‘Article'84,EPC'l973 and Article 123 EPC and

the prohibition of reformatio in peius.

4.2 Claim 1 of the sixth auxiliary request differs from
claim 1 aS'maintained by the oppositidn division in
that the above mentioned features (b) and (a) have been

réplaced, respectiveiy,_by features

(b") ‘"the construgtion is'proVidéd with a cow_shed
'beldnging'to'farm buildings with a»milkbox (6)

provided therein", and .

(a"{ "the cow shed, said pasture, said another pasture
and said one-way passageway from said pasture to
said another pasture constitute a one-way walk-

through system".

4.3 ‘/_Claim 1 of the seventh auxiliary request différs‘from
;cléim‘l as maintained by thé opposition‘division in
‘that above mentidned features (b) and (a) as well as
thé features "pasture with a rotationai grézing_system"
and "Ehefaniméls are prevented from entéfing'é
pérticular pasture (9', 10') and are ailoWed to visit
another pasture through é one-way passageWaQ (B)" have
‘been réplacéd, respectively, by feature (b")_aﬁd the

' féllowing features (a"')[ (e) and'(f):‘ -

-

C1031.D
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(a''') "the cow shed, said first pasture, said second
-pasture and said one—way passageway from said

) 1
first pasture to said second pasture constitute

‘a one-way walk-through system,

(e) "pasture area with a rotatlonal gra21ng
'system"
(£) "the animals are prevented from entering a

particular pasture pair (9', 10') and in
another pasture pair cOmprising a first and a
second pasture are allowed to visit sald second

o pasture through a one-way passageway (B)".
’ {
"

Features (a'') ‘and (a''') make it clear that the one-

way passageway;leads from "said pasture"” or "said first

pasture" to'"said another pasture" or "said second

C1031.D

I
pasture". However, neither these features nor features

(b'"), (e) andi(f)'unambiguously define the path and
the direction éf travel of the animals walking thrgugh

the elements oflone—way'walk—through system. Thus, also

_ these amendments do not exclude the possibility that
the milking box is the "one-way passageway" allowing
‘the animals to go from "said first pasture" (or said

-pasture") to "said second pasture" (or "said another

pasture") . N

t

'Therefore it is immediately clear that the amendments

leadlng to- clalm 1 of the 51xth auxiliary request as
well as those leadlng to claim 1 of the seventh

auxiliary request ‘contravene the principle of the

‘prohibition of the reformation in peius for the same

i !
v
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reasons given for the first auxiliary request and thus

are inadmissible.

Al

4.6 - Consequently, sixth and seventh auxiliary requests have

to be rejected.

’

5. Since-there are no allowable requests, the patent'has

to be revoked.

‘Order

Sy

 For these reasons it is decided that:

1. ' The_decision under appeal is set aside. -

S22, The patént_is revoked.
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