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Summary of Facts and Submissions 

 

I. This is an appeal is by the opponent (hereinafter 

"appellant") against the decision of the opposition 

division expressing its intention to maintain the 

European patent No. 732340 in amended form. 

 

II. In the statement setting out the grounds of appeal the 

appellant requested that the decision of the opposition 

division be set aside, that the patent be revoked and 

that oral proceedings be held in the case that the 

board could not comply with the previous request in the 

written proceedings. 

 

III. In a letter dated 2 March 2011 the respondent stated: 

 

"The above-mentioned European patent is herewith 

withdrawn." 

 

IV. In reply the board sent a communication observing inter 

alia the following: 

 

"3. In the letter dated 2 March 2011 the respondent 

states that "[t]he above mentioned European patent is 

herewith withdrawn". 

 

4. Currently, the board interprets this statement as 

meaning either that the respondent does no longer 

approve the text in which the patent was granted. 

According to established case law and under the present 

procedural circumstances this would have the 

consequence that the board would revoke the patent 

without substantive examination as to patentability 
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(see Case Law of the Boards of Appeal of the EPO, 6th 

edition 2010, VII. C.6.1.2, second paragraph).  

 

5. Or, the respondent's statement could be interpreted 

as a request that the decision of the opposition 

division be set aside and that the patent be revoked. 

Also this procedural situation - identical requests of 

both parties to the proceedings - would have the 

consequence that the board would revoke the patent 

without substantive examination(see Case Law of the 

Boards of Appeal of the EPO, 6th edition 2010, VII. 

C.6.1.2, third paragraph)." 

 

V. In a further letter dated 24 March 2011 the respondent 

commented on the board's communication as follows: 

 

"1) The Patentee informs the Board that the Patentee 

still agrees with the text in which the Patent was 

granted. 

 

2) However, the Patentee is no longer interested in the 

maintenance of the Patent. The Patentee will therefore 

refrain from taking further actions to maintain the 

patent." 

 

VI. The respondent has not requested oral proceedings. 

 

 

Reasons for the decision 

 

1. The respondent, i.e. the patent proprietor declared 

that it withdraws the patent at issue. In other words, 

it appears to request the withdrawal of the patent. 
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However, "withdrawal" of a patent on request of (or 

even by) the patent proprietor is not as such foreseen 

in the procedure according to the EPC. 

 

2. The boards have followed two different ways of dealing 

with requests by patent proprietors for withdrawal of 

their patent (see section IV above). Either such a 

request is interpreted as expressing disagreement with 

the text of the patent (see for example decisions cited 

in the Case Law of the Boards of Appeal of the EPO, 

6th edition 2010, VII. C.6.1.2, second paragraph and 

also decisions T 904/05 of 26 September 2006, T 535/00 

of 2 February 2001; T 348/00 of 19 December 2000). Or 

such a request is interpreted as the patent 

proprietor's agreement with the opponent's request for 

revocation of the patent (see for example decisions 

cited in the Case Law of the Boards of Appeal of the 

EPO, 6th edition 2010, VII. C.6.1.2, fourth paragraph 

and also T 820/94 of 29 November 1996, point 6 of the 

Reasons). 

 

3. The respondent explains in its letter of 24 March 2011 

that it agrees with the text in which the patent was 

granted, but that it is no longer interested in the 

maintenance of the patent and therefore will refrain 

from taking further actions to maintain the patent (see 

section V above). 

 

4. Given that these statements are in reaction to the 

board's communication, the board interprets the 

respondent's request for withdrawal of the patent 

therefore as a request for revocation of the patent in 

accordance with point 5 of the board's communication 

(see section IV above). 
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5. Hence, both the appellant and the respondent request 

that the decision of the opposition division be set 

aside and that the patent be revoked. 

 

6. The parties' requests are granted. 

 

7. According to the case law (see for example decisions 

cited in the Case Law of the Boards of Appeal of the 

EPO, 6th edition 2010, VII. C.6.1.2, third paragraph) 

the present decision can be given without substantive 

examination as to patentability and thus also without 

detailed reasons. 

 

8. Moreover, the board could take the decision in the 

written proceedings since it follows the appellant's 

main request and the respondent has made no request for 

oral proceedings. 
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Order 

 

For these reasons it is decided that: 

 

1. The decision of the opposition division is set aside. 

 

2. The patent is revoked. 

 

 

The Registrar:     The Chairman: 

 

 

 

 

P. Cremona      C. Rennie-Smith 


