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Summary of Facts and Submi ssi ons

l. Thi s appeal is against the decision of the exam ning
di vi sion refusing European patent application No. 02252553.9
(publication No. EP 1253772) on the ground that the subject-
matter of clains 1 and 8 was not new with respect to the
di scl osure of

D2: WD 00/ 72572 A

M. In the notice of appeal the appellant requested that the
deci sion be set aside and a patent granted. Wth the
statenent of grounds of appeal the appellant filed new
claims 1-10 to replace the clains on file. Argunments in
support were al so submitted.

Il In a comuni cati on annexed to a sunmons to oral proceedings
the board gave a prelinmnary opinion that, inter alia, the
subj ect-matter of independent clainms 1 and 8 was not new
with respect to the disclosure of docunent D2. Wth regard
to any future anendnments to the appellant's request,
attention was drawn to Article 13 RPBA. The appel |l ant was
also inforned that, if anmended clains were filed, it would
be necessary at the oral proceedings to discuss their
adm ssibility and, if the clains were held adnmissible, to
consi der whether or not they conplied with the requirenents
of the EPC, in particular Articles 123(2), 83, 84 and 52(1)
EPC.

I V. In response to the board's comrunication, the appell ant
filed, with a letter dated 21 March 2010, two new sets of
clainms to replace the clainms on file entitled a "first set
of clainms", hereinafter referred to as the main request, and
a "second set of clainms", hereinafter referred to as the
auxiliary request, the latter being for consideration by the
board if it did not accept the first set. Argunents were
submtted in support of both requests. The appell ant stated
that it did not intend to attend the oral proceedings.

V. Oral proceedings were held on 21 April 2010 in the absence
of the appellant.

The board understood the appellant to be requesting, in
writing, that the inpugned decision be set aside and a
patent be granted on the basis of the clains of the main
request or, failing that, on the basis of the clains of the
auxiliary request, both requests as filed with the letter
dated 21 March 2010.

At the end of the oral proceedings, after deliberation, the
board' s deci si on was announced.

VI . Bot h requests include two independent clainms, ie nethod
claim1l and systemclaim®8. |In view of the board's reasoning
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set out below, only claim1 of each request is reproduced
here verbatim

Caiml of the main request reads as foll ows:

"A nmethod of billing for in a wirel ess network conmmuni cation
system conpri sing:

establishing a service data node nodule (80) in the wireless
network (1), the service data node nodul e storing user
information, service information, and network information in
a service data node (60), the user information and service

i nformati on being associated with the network infornation;
allowing a user to select a service by accessing the service
dat a node nodul e wi thout accessing a hone | ocation register
of a service provider; and

billing (100) the user based on the selected service."

Caiml of the auxiliary request reads as foll ows:

"A nmethod of billing for in a wirel ess network conmmuni cation
system conpri sing:

establishing a service data node nodule (80) in the wireless
network (1), the service data node nodul e storing user
information, service information, and network information in
a service data node (60), the user information and service

i nformati on being associated with the network infornmation;
determ ning actual use of a service on a call-by-call or

sessi on-by-session basis through a dynamic bill information
processor (84) in operative comunication with the service
dat a node

correlating the determ ned actual use with packet count

i nformati on through a radius accounting server (86) in
operative conmunication with the dynamic billing informtion
processor;

all owing a user to select a service by accessing the service
dat a node nodul e; and

billing (100) the user based on the selected service."

Reasons for the decision
1. Procedural matters

1.1 The board considered it to be expedient to hold oral
proceedi ngs for reasons of procedural econony (Article 116(1)
EPC). The appel |l ant, which was duly sunmoned, had i nforned
the board that it would not attend the oral proceedings and,
i ndeed, was absent. The oral proceedings were therefore held
in the absence of the appellant (Rule 115(2) EPC
Article 15(3) RPBA (QJ 11/2007, pages 537 to 547)).

1.2 In the commruni cation acconpanyi ng the sumons, the board
rai sed an objection under Articles 52(1) and 54 EPC based on
t he disclosure of docunent D2. The appel |l ant was thereby
informed that at the oral proceedings it would be necessary
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to discuss this objection and, consequently, could
reasonably have expected the board to consider at the oral
proceedi ngs this objection in respect of the main request
filed with the letter dated 21 March 2010. The appel | ant was
al so informed that the board woul d have to consider the

adm ssibility of any new requests. The board al so nenti oned
that conpliance with the requirenents of Articles 123(2), 83
and 84 would have to be deternined. Hence the appellant
coul d al so reasonably have expected the board to consi der
these issues in respect of the clains of the auxiliary
request filed with the letter dated 21 March 2010. In
deciding not to attend the oral proceedings the appell ant
chose not to make use of the opportunity to conment at the
oral proceedings on any of the issues but, instead, chose to
rely on the argunents as set out in the witten subm ssions,
whi ch the board duly considered bel ow.

In view of the above, the board was in a position to give at
the oral proceedings a decision which conplied with the
requirements of Article 113(1) EPC

Mai n Request
Claiminterpretation

The present application relates to a nethod of billing

i nvol ving the use of a service data node nodule (cf. Fig. 2;
60) to facilitate the processing of service requests. The
service data node nodule is arranged to dynamically store
and al |l ow access to user, service and network i nformation
(cf. col. 10, lines 11-15 of the application as published).
The user information is obtained fromthe honme | ocation
register HLR and dynanically stored in the service data node
nodul e (cf. col. 10, lines 23-24 and col. 12, lines 35-38).
VWhen a user requests a service, the service data node nodul e
proceeds to check its storage to |locate the appropriate user
and network information (cf. col. 12, lines 41-48). Al though
not explicitly stated, it appears that when the user
requests a service, the HLRis not required to be consulted
as the relevant user data are already stored in the service
data node nodul e as a result of dynam c and/or periodic
updates (cf. col. 10, lines 33-36).

In view of the above, the expression "allowi ng a user to
sel ect a service by accessing the service data node nodul e
wi t hout accessing a honme |ocation register of a service
provider" used in claim1l is interpreted by the board as
meani ng "allowing a user to select a service by accessing
t he service data node nodul e wi t hout accessing the hone

| ocation register when the user accesses the service data
node. This is noreover in accordance with the interpretation
pl aced on this feature by the appellant, cf. eg the letter
of reply to the sumons, dated 21 March 2010, page 3,
lines 1-3.
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Novelty - Articles 52(1) and 54 EPC

Usi ng the | anguage of claim 1, docunent D2 discloses a
met hod of billing for [use] in a wireless network
communi cati on system conpri sing:

establishing a service data node nodule (Fig. 1: "services
client" 112) in the wireless network (NB: in Fig. 1, the
access network 145 - which nmay be wireless, cf. page 3,
lines 25-26 - and the core network 100 can be regarded as
sub-networks of a global wreless network), the service data

node nodul e storing user information (cf. page 9, lines 6-
8), service information (cf. page 7, line 9: "the service(s)
requested”), and network information (cf. page 7, lines 9-

10: "a required QS, connection duration") in a service data
node (NB: the services client inplicitly stores the above
information, even if only tenporarily, since it reports this
information to the billing server), the user information and
the service information being associated with the network
information (this is inplicit considering that they al
concern the sane service request);

all owing a user to select a service by accessing the service
data node nodule (cf. page 8, lines 8-11 and 25-27: "the
service request is forwarded to the services client 112");
and

billing the user based on the sel ected service (cf. page 9,
lines 18-21).

The only further feature of claim1l1l is the step of allow ng
a user to select a service by accessing the service data
node nodul e "w thout accessing a hone |ocation register of a
service provider".

As stated above, this feature is interpreted in the sense
that the hone | ocation register (HLR) is not accessed when
the user selects a service. In the board's view, this
feature is disclosed in docunent D2. On page 9, lines 6-8 it
is stated that "Subscription data is obtained froma Hone
Locati on Register (HLR, not shown) or equival ent el enent and
is stored at the services client 112 when the services
client 112 is instantiated". As the board understands
"instantiated" in this context to nmean "created" or
and as the service client already exists when the user
requests a service (cf. page 8, lines 26-27), it follows
that it has been provided with data fromthe HLR before the
service request is made. Hence, as in the present
application, the user selects a service by accessing a
service data node, ie the services client 112, "without [at
the time of requesting the service] accessing a home

| ocation register of a service provider".

set up",

Furthernore, the board notes that on page 14, lines 3-6, of
D2, the following is stated in connection with the
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initiation of another service request during an established
session: "At step 421, a test is perforned to determne
whet her the user, via the access device 154, initiates

anot her service request..... | f another session is
requested, services client 112 anal yzes the request and the
current resource assignnments at step 427." In the board's
view, in this case, as a session is already ongoing, and as
the services client 112 has stored the user data originally
obtained fromthe HLR and used it for the processing of the
previ ous request, the new service request is accordingly
processed by the services client "without [at the tinme of
requesting the new service] accessing a hone | ocation

regi ster of a service provider".

The appellant's argunents nmay be sunmarised as follows: D2
represents only the conventional art wherein user, service
and network data are stored at different portions of the
networ k i ndependently and unlinked with each other. D2 does
not provi de one central data base for storing user
information, service information, and network information in
an easily accessible, logically connected manner. In
contrast to D2, the service data node nodul e of the present
i nvention stores and "associ ates" the user and the service
data with the network data w thout having to access vari ous
el enments | ocated throughout the network, whereby

"associ ates" neans "the establishing of a relationship
between at least two different paranmeters or the logically
linking of at |east two paraneters”

However, the board notes that the | anguage of claim 1l does
not preclude that the services client 112 obtains data from
various parts of the network in order to process a request.
It is nerely required that a services data node nodule is
established for storing the various data and that the user
is allowed to select a service by accessing the service data
node nodul e wi thout accessing a hone |ocation register of a
service provider. These requirenents are net by the system
di sclosed in D2 since all necessary data for processing a
service request are received by or are already stored in the
services client without, as expl ai ned above, a need to
access the HLR. As the data are received by or already
stored in the services client, they are, at |east
tenmporarily, stored together in the services client prior to
the data being transmitted to the billing server. Mreover
the clai mwording requires no special neaning to be attached
to the term"associ ates". As stated above, the user
informati on and the service information are associated with
the network information as they all concern the sanme service
request. Hence the board finds the appellant's argunents
unconvi nci ng.

Hence, the board concl udes that docunent D2 discloses al
the features of claiml1l of the main request. The subject-
matter of claim1l of the main request is therefore not new
within the neaning of Articles 52(1) and 54 EPC.
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2.3 As claim1l of the main request is not allowable, the main
request as a whole is not all owable.

3. Auxi liary request
3.1 Caiml of the auxiliary request includes the feature:

"correlating the determ ned actual use with packet count
i nformati on through a radius accounting server (86) in

operative conmunication with the dynamic billing informtion
processor".
3.2 In the board's view, this feature does not appear to be

directly and unanbi guously based on the application as filed,
contrary to Article 123(2) EPC. The only nention of
correlation occurs in paragraph [0068] of the description
where the following is stated in respect of billing based on
packet calls: "Wen request for authentication goes to the
DA/ | WF nodul e 25, information regardi ng the packets, which
may include data rate information, is sent to the radius
accounting server 86 for correlation. A packet counter is
used as a sinple network managenent protocol (SNWP)
managenent i nformation base (MB) for counting the packets
transferred during the user requested service. This packet
count information is then provided in the radius accounting
server 86 to process and determnine how the service will be
billed".

The board notes that in the above-cited paragraph, it is not
stated what is to be correlated with the packet count
information in the radi us accounting server. This passage

al so does not seemto inply to the skilled person that the
packet count information is to be correlated with "the
determ ned actual use" as specified in the claim |Indeed,
the board finds this feature technically confusing, since

pl ausi bly the packet count information itself represents the
"actual use" of the service. Thus there are al so doubts as
to conpliance with Articles 83 and 84 EPC. It is noted that
t he appel | ant has provided no technical explanations or
argunments with respect to this feature.

3.3 In accordance with Article 13(1) RPBA, "Any anendnent to a
party's case after it has filed it grounds of appeal ... may
be admitted at the board' s discretion". A commonly used
criterion by the boards of appeal for deciding whether to
adnmt a request at a |late stage of the procedure is whether
the new clains are clearly all owable. Since for the above
reasons, claim1l1l of the auxiliary request, and consequently
the auxiliary request as a whole, is not clearly allowable,
the board exercises its discretion under Article 13(1) RPBA
not to adnmit the auxiliary request.

4. Since there is no allowable request, it follows that the
appeal must be di sm ssed.
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O der
For these reasons it is decided that:

The appeal is dismssed.

The Registrar: The Chai r man:

D. Magliano F. van der Voort
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