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Summary of Facts and Submissions 

 

I. On 13 March 2008, the opponent against patent 

No. 0909305 filed a notice of appeal against a decision 

of the opposition division dated 3 December 2007. An 

appeal fee was paid the same day. 

 

The notice of appeal was not signed. The decision 

concerning the above cited patent was dated 

3 January 2008. 

 

On 20 March 2008 a communication that proceedings 

before the Board of Appeal 3.3.06 commenced was sent to 

the parties. Since no statement setting out the grounds 

of appeal was received within the time limits the 

parties were informed by a communication dated 

23 June 2008 that it was expected that the appeal will 

be rejected as inadmissible.  

 

In response to this communication, on 26 June 2008 the 

opponent informed the Board that it considered that the 

appeal was never filed because the notice of appeal was 

not signed. 

 

II. He requested a decision stating that the appeal was not 

filed and the reimbursement of the appeal fee. He 

requested oral proceedings in case the Board would not 

consider the appeal as not to have been filed.  

 

III. The proprietor of the patent did not file any comments. 
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Reasons for the decision 

 

The notice of appeal was filed after entry into force of the 

new version of the EPC (13 December 2007) and was not signed 

and the person who filed it declared that he did not intend to 

do so. 

 

Under the new version of the EPC, Article 108 establishes that 

a notice of appeal is necessary to introduce an appeal and the 

formal requirements for the notice of appeal are established 

under Rule 99(3) and Part III of the Implementing Regulations. 

 

According to Article 7 of the Act revising the EPC of 

29 November 2000 and Article 1 No. 2 of the decision of the 

Administrative Council of 28 June 2001 on the transitional 

provisions under Article 7 of the Act revising the EPC of 

29 November 2000, Article 108 of the new version shall apply 

to European patents already granted at the time of its entry 

into force. According to Article 2 of the Decision of the 

Administrative Council of 7 December 2006 amending the 

Implementing Regulations to the European Patent Convention 

2000, the Implementing Regulations to the EPC 2000 shall apply 

to all European patents in so far as the foregoing are subject 

to the provisions of the EPC 2000.  

 

In this case therefore, Rule 50(3) EPC and Rule 99(3) EPC 

apply which provide that a notice of appeal which is not 

signed in due time shall be deemed not to have been filed. 

 

The payment of the appeal fee alone cannot be considered to be 

a valid filing of an appeal, since the requirements of 

Article 108 EPC are not fulfilled with the payment order. 

 

Thus, in this case no appeal has been filed. 
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The proceedings before the Board should not have commenced and 

have therefore to be discontinued. The appeal fee is 

reimbursed since it was paid without a legal basis for doing 

so. 

 

 

Order 

 

For these reasons it is decided that: 

 

1. The proceedings before the Board of Appeal are 

discontinued. 

 

2. The appeal fee is reimbursed. 

 

 

The Registrar:     The Chairman: 

 

 

 

 

G. Rauh       P.-P. Bracke 


