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Summary of Facts and Submissions 

 

I. The present appeal lies from the interlocutory decision 

of the opposition division posted on 3 June 2008 

maintaining the European patent No. 1 153 454 in 

amended form.  

 

II. All parties lodged an appeal against that decision. 

 

III. The appellant/proprietor requested the decision to be 

set aside and the patent to be upheld as granted, or 

alternatively the patent to be maintained on the basis 

of one of the sets of claims submitted as auxiliary 

requests 1 and 2, respectively, with the grounds of 

appeal. 

 

IV. In a letter dated 17 February 2011, the appellant/ 

proprietor declared no longer approving the text in 

which the European patent was granted. 

 

V. Following a communication from the board requesting 

clarification as regards the pending requests, the 

appellant/proprietor declared in a letter dated 

3 March 2011 that it withdrew all pending requests and 

that it requested revocation of the patent. 

 

 

Reasons for the Decision 

 

1. Article 113(2) EPC states that the European Patent 

Office confines its considerations in proceedings to 

the text of the European patent application or the 

European patent "submitted to it, or agreed, by the 

applicant for or proprietor of the patent". 
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2. It follows from Article 113(2) EPC that a European 

patent cannot be maintained against the Proprietor's 

will. Thus, in view of the Respondent's request for 

revocation of its patent, the present European patent 

has to be revoked (cf. T 73/84; OJ EPO 1985, 241; 

T 201/96, item 2 of the reasons). 

 

 

Order 

 

For these reasons it is decided that: 

 

1. The decision under appeal is set aside. 

 

2. The patent is revoked. 

 

 

The Registrar:     The Chairman: 

 

 

 

 

C. Vodz       G. Raths 


