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Summary of Facts and Submissions

IT.

IIT.

IV.

The applicant appealed against the decision of the examining
division refusing European patent application number
07002604.2 on the basis of Articles 54 (1) and (2), 56 and/or

123 (2) EPC (main request and three auxiliary requests).

The applicant requested that the decision of the examining
division be set aside and that a patent be granted on the
basis of the main and sole request filed with its letter

dated 22 October 2014.

The present decision refers to the following document:

D3: GB 1,079,572

Independent claim 1 reads as follows:

"Acoustic probe (1) for recording process sounds 1in a
steelmaking process comprising a housing (2) having a first
opening (3) and a second opening (4) and an elongated channel
connecting the first opening with the second opening, a
separate tube (5) provided in the elongated channel, and a
microphone (6), wherein the tube (5) comprises an internally
tapered channel, wherein the tapering angle, o, 1is constant
and has a value of between 4 and 20° to provide a linear
frequency response, the tube (5) having its widest opening
nearest the first opening (3) and having 1its narrowest
opening nearest the second opening (4), and wherein the
microphone is located nearest the second opening (4), wherein
the first opening is closed with a dust protection membrane
(10) and wherein the second opening (4) is closed by an end
cap (9), and wherein the tube (5) is made from a polymer to

dampen the environment noise."

Independent use claim 7 reads as follows:
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"Use of the acoustic probe according to any one of claims 1
to 6 in a control system for controlling the slag height in a

steelmaking process using sound measurements."

Reasons for the Decision

1. Amendments

The board is satisfied that the present amended set of claims

1-8 fulfills the requirements of Article 123(2) EPC.

In particular, present claim 1 is generally based on original
claims 1, 2 and 5. Furthermore, the basis for a "separate"
tube is to be found in figures 1 and 2 and in the description
as originally filed, disclosing that the +tube 1is not
necessarily an integral part of the housing (page 3, lines
17-18). On page 6, lines 5-6 of the description as originally
filed, it is disclosed that "the second opening is closed by
an end cap" and on page 3, lines 22-25, it 1is disclosed that
"the tube is made from a polymer to dampen the environment

noise conducted by the housing".

It is to be noted that the objection under Article 123(2)
EPC, raised by the examining division against claim 1 of the
first auxiliary request then on file, no longer applies to
the current set of claims. The examining division objected to
the feature "the tapering angle is constant and has a wvalue

of at least 4°".

2. Inventive step

During the first-instance proceedings, the examining division

considered that D3 represented the closest prior art. The

board agrees with this finding.
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During the appeal proceedings, the applicant amended claim 1,
thereby limiting its scope. Due to this additional
limitation, the claimed subject-matter now on file differs
from the disclosure of the acoustic probe of D3, inter alia,
in that the acoustic probe comprises a separate tube, wherein
the tube 1s made from a polymer to dampen the environment

noise.

First of all, D3, with reference to figure 1, merely
discloses a schematic drawing of an integrally formed
acoustic horn (7). There 1is no hint in D3 to provide an
acoustic horn formed by separate items, i.e. a housing and a

separate tube.

Claim 1 further specifies that the tube is made from polymer,
which is surprising in the present field of detecting process
sounds in a steelmaking process, where high temperatures

prevail, as exemplified by the available prior art documents.

Still further, the board notes that the separate, noise
dampening tube made from a polymer solves the problem of
environment noise perturbating process sounds detection.
Neither the problem, nor the claimed solution is described in
the available prior art documents or otherwise rendered

obvious.

In view of the above considerations, the board comes to the
conclusion that the claimed acoustic probe and the use of it
in a steelmaking process involve an inventive step over the

available prior art.

It follows that the main request meets the requirement of the

EPC and that a patent can be granted on the basis thereof.
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Order

For these reasons it is decided that:

1. The decision under appeal is set aside.

The case is remitted to the department of first instance with

the order to grant a patent based on the following documents:

Claims 1 to 8 of the main request as filed with the

letter of 22 October 2014,

Description pages 1 to 6 as filed with the letter of

22 October 2014,

Drawing sheets 1/4 to 4/4 as originally filed.

The Registrar: The Chairman:
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