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Summary of Facts and Submissions

IT.

IIT.

Iv.

Appeals were filed by both the Patent Proprietor and
the Opponent against the interlocutory decision of the
Opposition Division concerning maintenance of the

European patent No. 1 437 174 in amended form.

In its statement of grounds, the Patent Proprietor
requested that the decision under appeal be set aside
and the case be remitted to the Opposition Division for
consideration of sufficiency of disclosure, novelty and
inventive step in respect of the Main Request that had
been refused under Article 123(2) EPC. In the event
that the Board did not wish to remit the case, it
requested that the opposition be rejected and the
patent be maintained as granted (main request) or, if
that was not possible, on the basis of the claims
according to one of auxiliary requests 1 to 11 filed
with its statement of grounds of appeal. Auxiliary
request 5 corresponded to the version considered to be

allowable in the contested decision.

The Opponent requested that the decision under appeal

be set aside and the patent be revoked in its entirety.

The parties were summoned to oral proceedings and the

Board issued a communication in preparation therefor.

By letter dated 16 August 2017, the Patent Proprietor
expressly withdrew its appeal as well as its request
for oral proceedings. It also stated the following:
"The proprietor also withdraws its approval of the text
of the patent. The Proprietor understands that this
will lead to the revocation of the patent and the

cancellation of the oral proceedings".
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VI. By a communication dated 28 August 2017, the Board
informed the Patent Proprietor that 50% of its appeal
fee will be reimbursed according to Rule 103 (2) (a) EPC.

Reasons for the Decision

1. The Patent Proprietor withdrew its appeal, thereby
remaining Respondent to the appeal by the Opponent and
being primarily restricted to defending the patent in
the form held allowable by the Opposition Division
(G9/92, OJ 1994, 875, Order, 2, and Reasons, 16).

2. However, the Patent Proprietor not only withdrew its
appeal, but also "its approval of the text of the
patent" and indicated that it "understands that this

will lead to the revocation of the patent".

3. Article 113 (2) EPC stipulates that the European Patent
Office must consider and decide upon the European
patent "only in the text submitted to it, or agreed, by
the ... Proprietor of the patent".

4. This principle has to be strictly observed also in
opposition appeal proceedings. Since the text of the
patent is at the disposition of the Patent Proprietor,
a patent cannot be maintained against the Patent

Proprietor's will.

5. In the present case, the Proprietor's statement that it
"understands that this will lead to the revocation of
the patent" must without any doubt be equated to a
request that its patent be revoked (see e.g. decision
T 73/84, OJ 1985, 241, Reasons, 2 to 5).

6. Accordingly, the withdrawal of "its approval of the

text of the patent”™ is understood as an unambiguous
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indication of the Patent Proprietor that it does no

longer approves the text of the patent according to any

of its currently still pending requests, and that it

does not intend to submit any other amended version.

the patent is to be revoked without

7. Consequently,
considering patentability (see e.g. decision T 186/84,
0OJ 1986, 79, Reasons, 5).

Order

For these reasons it is decided that:
1. The decision under appeal is set aside.
2. The European patent i1s revoked.
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